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PREFACE. 



The following pages are intended as supplemen- 
tary to the author's " Principles of the Law of 
Real Property." At the time when that work 
was written, the plan of the present treatise was 
not matured, and a chapter " On Personal Pro- 
perty and its Alienation" was inserted in that 
work. The contents of that chapter will be found 
interspersed in parts of the present volume ; and 
should a second edition of the Principles of the 
Law of Real Property be called for, it is the 
author's intention to omit that chapter of his 
former work, and to supply its place by some fur- 
ther remarks on such elementary parts of the law 
of real property as may appear to have been but 
slightly touched upon before. The very favour- 
able reception which the author's work on the 
law of real property has met with from the pro- 
fession, has encouraged him to undertake in the 
present work a task, he believes, hitherto unat- 
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IV PREFACE. 

tempted. For it is singular that, notwithstanding 
the rapid growth and now enormous value of 
personal property in this country, no treatise has 
yet appeared having for its object the introduction 
of the student in conveyancing to that large and 
increasing portion of his study and practice which 
comprises the law relating to such property. As 
to real property, he may take his choice amongst 
three or four publications, all having the same 
object of facilitating his studies ; but the law of 
personal property, though sufficiently treated of 
in all that relates to it as purely mercantile, has 
not yet had any elementary treatise on its prin- 
ciples, so far as they affect the practice of con- 
veyancing. The present work is an attempt to 
supply this deficiency, and, in conjunction with 
the author's Principles of the Law of Real Pro- 
perty, to afford the student a brief and simple 
introduction to the whole system of modern con- 
veyancing. The novelty of the attempt has, 
however, increased the difficulty of the task. The 
author has endeavoured proportionably to increase 
his diligence and care. He can, however, scarcely 
hope to have escaped all errors. And here he 
would caution the student against too implicit a 
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reliance on the dicta of text books. Elementary 
books cannot from their nature be completely 
accurate. As helpers to more perfect knowledge, 
they may be most valuable. But it would be as 
great a mistake for a student to remain satisfied 
with his knowledge of a text book, as for an 
author to compress into an elementary work all 
that could possibly be said on the subject. 



1, New Square, Lincoln's Inn, 
23rd May, 1848. 
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Page 27, note (c), for C. M. & R. read Cro. & Mee. 

98, note (c), for Higgim v. Sarjent, read Higgins v. Sargent, 

100, note (c), for Thompson v. Lock, read Thompson v. Lacfc. 

103, note (c), for Bomer v. Marm, read Bower v. Marris. 

138, note (d), for Dimsdale v. Ro6tnjon, read Dimsdale v. Ro6ert(on. 

The case of Curling v. Flight , animadverted on at p. 303, is now reported 
in 6 Hare, p. 41. The author understands that, on appeal to the Lord 
Chancellor, the right to the production of the title to the mines was given 
up by the defendant, the purchaser, without ailment, and that his Lord- 
ship was of opinion that the purchaser was entitled to evidence of the con- 
stitution of the company, aud of the vendor's title to the shares sold accord- 
ing to such constitution. 
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INTRODUCTORY CHAPTER. 

OF THE SUBJECTS AND NATURE OF PERSONAL 
PROPERTT. 

The English law of property is divided into two great Real and per- 
branches^ — the law of real property, and the law of per- ^ property* 
sonal property. The feudal rules, which respected the 
holding and culture of land, were the elements of the 
common law of real property ; the rules relating to the 
disposition of goods were the origin of the law of per- 
sonal property. Such property was anciently of little 
importance, and its laws were consequently few and 
simple. It did not, however, escape the ecclesiastical 
influence which spread so widely in the middle ages; 
and it has thence derived that subjection to the rules The civil law. 
of the civil law by which it is characterized when trans- 
mitted by will or distributed on intestacy. 

The division of property into real and personal, Chattels real, 
though now well recognized, and constantly referred 
to even in the acts of the legislature, is comparatively 
of modern date. In ancient times, property was divided 
into lands, tenements and hereditaments on the one hand. 
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and goods and chattels od the other. These two last 
terms appear to be synonymous. In process of time^ 
however^ certain estates and interests in land grew up^ 
which were unknown to the ancient feudal system, and 
could not conveniently be subjected to its rules. Of 
these the most important were leases for years. Such 
interests, therefore, were classed amongst chattels ; but 
as they savoured, as it was said, of the realty, they 
acquired the name of chattels real (a). In more modern 
times, chattels real have been classed, with other chat- 
tels, within the division of personal property; but as 
chattels real, though personal property, are in fact 
interests in land, the laws respecting them have been 
noticed in the author's treatise on the Principles of the 
Law of Real Property (J). Chattels real will therefore 
be only incidentally noticed amongst the subjects treated 
of in the present work. 



Chattels per- 
sonal. 



Reason for 
the term " per- 
sonal." 



When leases for years, and other interests in land of 
the like nature, were admitted into the class of chattels 
as chattels real, it became necessary that such goods as 
had previously constituted the whole class, should be 
distinguished from them by some further name ; and the 
title of chattels personal was accordingly applied to all 
such chattels as did not savour of real estate. For this 
title, the choice of two reasons is given to the reader by 
Sir Edward Coke, "because, for the most part, they 
belong to the person of a man, or else for that they are 
to be recovered by personal actions (c)." The former 
of these two reasons has been chosen by Mr. Justice 
Blackstone (rf). But it is submitted that the latter 
reason is most probably the true one. When goods and 
chattels began to be called personal, they had become 
too numerous and important to accompany the persons 



(a) Co.Litt. 118b. 
(li) Principles of the Law of 
Real Property, 315, et seq. 



(c) Co. Litt. 118 b. 
\d) 2 Black. Com. 16, 384 ; 3 
Black. Com. 144. 
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of their owners. On the other hand, the bringing and 
defending of actions has always been the most pre- 
vailing business of lawyers ; from the different natures 
of actions the nomenclature of the law is therefore most 
likely to have proceeded. Now actions were long divided Actions real, 
into three classes, — real actions, personal actions, and mixed. 
mixed actions. Real actions were brought for the re- 
covery of lands, and, by their aid, the real land was 
restored to its rightful owner. Mixed actions, as their 
name imports, were real and personal mixed together. 
Personal actions were brought in respect of goods, for 
which, as they are in their nature destructible, nothing 
but pecuniary damages could with certainty be reco- 
vered from the person against whom the action was 
brought Accordingly, by the law of England, there 
never have been more than two kinds of personal ac- 
tions in which there has been a possibility of recovering, 
by the judgment of the Court, the identical goods in 
respect of which the action is brought. One of these is 
the action of detintie, where goods, having lawfully Action of 
come into a man's possession, are unlawfully detained by ^®**°^** 
him ; in which case, however, the judgment is merely 
conditional, that the plaintiff recover the said goods, or 
(if they cannot be had) their respective values, and also 
the damages for detaining them (e). The other is the 
action of replevin, brought for goods which have been Action of 
unlawfully distrained; but in this case the goods have '^P®^^"* 
never been beyond the custody of the sheriff, who is 
an officer of the law, and their safe return can there- 
fore be secured (/)• Goods therefore seem to have 
been called personal, because the remedy for their ab- 
straction was against the person who had taken them 
away, or because, in the words of Lord Coke, they were 
to be recovered by personal actions (g). 

(c) 3 Black. Com. 152. (g) See Principles of the Law 

(/) 3 Black. Com. 146. of Real Property, 7. 

b2 
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Chattels personal^ then^ are the subjects of the pre- 
sent treatise. In ancient times they consisted entirely 
of moveable goods, visible and tangible in their nature, 
and in the possession either of the owner or of some other 
person on his behalf. Nothing of an incorporeal nature 
was anciently comprehended within the class of chattels 
personal. In this respect the law of personal property 
strikingly differs from that of real property, in which, 
from the earliest times, incorporeal hereditaments occu- 
pied a conspicuous place. But although there was 
formerly no such thing as an incorporeal chattel per- 
sonal, there existed not unfrequently a right of action, 
or the liberty of proceeding in the courts of law either 
to recover pecuniary damages for the infliction of a 
wrong, or the nonperformance of a contract, or else to 

ChoM in action, procure the payment of money due. Such a right was 
called, in the Norman French of our early lawyers, a 
chose or thing in action^ whilst moveable goods were 
denominated choses in possession. Choses in action, 
though valuable rights, had not in early times the ordi- 
nary incident of property, namely, the capability of 
being transferred ; for, to permit a transfer of such a right 
was, in the simplicity of the times, thought to be too 

Maintenance, great an encouragement to litigation (A) ; and the attempt 
to make such a transfer involved the guilt of maintenance 
or the maintaining of another person in his suit. It was 
impossible, however, that this simple state of things 
should long continue. Within the class of choses in 
action was comprised a right of growing importance, 
namely, that of suing for money due, which right is all 

A debt. that constitutes a debt. That a debt should be incapable 

of transfer was obviously highly inconvenient in com- 
mercial transactions ; and in early times the custom of 
merchants rendered debts secured by bills of exchange 
assignable by indorsement and delivery of the bills. 

(h) 10 Rep. 48 a. 
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But choses in action^ not so secured, could only be sued 
for by the original creditor, or the person who first had 
the right of action. In process of time, however, an 
indirect method of assignment was discovered, the as- 
signee being empowered to sue in the name of the 
assignor; and in the reign of Henry VII. it was deter- 
mined that '' a chose in action may be assigned over for 
lawful cause as a just debt, but not for maintenance, 
and that where a man is indebted to me in £20, and 
another owes him £20 by bond, he may assign this 
bond and debt to me in satisfaction, and I may justify 
for suing for it in the name of the other at my own 
costs (f)." Choses in action, having now become assign- 
able, became an important kind of personal property ; 
and their importance was increased by an act of the 
following reign (A), whereby the taking of interest for 
money, which had previously been unlawful, was ren- 
dered legal to a limited extent. Loans and mortgages 
soon became common, forming a kind of incorporeal 
personal property unknown to the ancient law. In the 
reign of Queen Anne, promissory notes were rendered, 
by act of parliament, assignable by indorsement and 
delivery in the same manner as inland bills of ex- 
change (J). But other choses in action continue to this 
day assignable at law only by empowering the assignee 
to sue in the name of the assignor. 

In addition to the mass of incorporeal personal pro- Equitable 
perty, which now exists in the form of choses in action choses inaction, 
recoverable by action at law, there exist also equitable 
choses in action, or rights to be enforced by suit in 
equity ; of these a pecuniary legacy is a familiar instance, 
for which, if the executor withhold payment, the legatee 

(0 Bro. Abr. tit. Chose in Ac- (/) Stat- 3 & 4 Anne, c. 9, 

tion, pi. 3, 15 Hen. VII. 2. made perpetual by stat. 7 Anne, 

(A:) Stat. 37 Hen. VIII. c. 9. c. 25, s. 3. 



O INTRODUCTOBY CBAPTBR. 

can maintain no action at law (m), but mnst either pro- 
ceed in the Ecclesiastical Court, or bring a suit in 
equity. This kind of chose in action may be assigned 
directly from one person to another, and the assignee 
may sue in equity in his own name. For equity, being 
of more modern origin than the common law, is guided 
in its practice by rules more adapted to the exigencies 
of modem society. 

FaDds, shares. In modern times also several species of property have 
^^* sprung up which were unknown to the common law. 

The funds now afford an investment, of which our fore- 
fathers were happily ignorant, whilst canal and railway 
shares, and other shares in joint stock companies, and 
patents and copyrights, are evidently modem sources of 
wealth. These kinds of property are all of a personal 
nature, many of them having been made so by the acts 
of parliament, under the authority of which they have 
originated. For want of a better classification, these 
subjects of personal property are now usually spoken of 
as chases in cu^tian. They are, in fact, personal property 
of an incorporeal nature, and a recurrence to the history 
of their classification amongst choses in action will, as 
we shall hereafter see, help to explain some of their 
peculiarities. 

How personal Such is a general outline of the subjects of modern 
property differs personal property. They are distinguished from real 
property by being unaffected by the feudal rules of 
tenure, by being alienable by methods altogether diffe- 
rent, by passing in the first instance to the executors, 
when bequeathed by will, and by devolving, on their 

(m) Decks v. Struttf 5 T. Rep. under the act for the more easy 

690 ; Braithwaite v. Skinner, 5 recovery of small dehts and de- 

Mee. & Wels. 313. Legacies mands in England. Stat. 9 & 10 

under twenty pounds may now be Vict. c. 95, s. 65. 
recovered in the county courts, 
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owner's intestacy^ not on his heir, but on an adminis- 
trator appointed by the Ecclesiastical Court, by whom 
they are distributed amongst the next of kin of the de- 
ceased. On the first of these characteristics, however, 
mainly depends the nature of the property which exists 
in things personal. The first lesson to be learned on 
the nature of real property is this — ^that of such pro- 
perty there can be no such thing as an absolute owner- 
ship ; the utmost that can be held or enjoyed in real 
property is an estate (n). There may be an estate for Real property 
life, or an estate tail, or an estate in fee simple ; but, * ^^ estates, 
according to the law of England, there cannot exist 
over landed property any absolute and independent do- 
minion. All the land in the kingdom is the subject of 
tenure ; and if the estate is not holden of any subject, 
at any rate it must be held of the crown. With regard 
to personal property, however, the primary rule is pre- 
cisely the reverse. Such property is essentially the Personal pro. 
subject of absolute ownership, and cannot be held for j^ct^of a1)solute 
any estate. It is true that the phrase personal estate is ownership. 
frequently used as synonymous with personal property ; 
but this general use of the term estate should not mis- 
lead the student into the supposition that there can be 
any such thing as an estate in personalty properly so 
called. The rule that no estate can subsist in personal 
property would seem to have originated in the nature of 
such property in early times. Goods and chattels of a 
personal kind, in other words, moveable articles, then 
formed, as we have seen, the whole of a man's personal 
estate. And such articles, it is evident, may be the 
subjects of absolute ownership, and have not those en- 
during qualities which would render them fit to be 
holden by any kind of feudal tenure. As personal pro- 
perty increased in value and variety, many kinds of 
property of a more permanent nature became, as we 
have seen, comprised within the class of personal, such 

(w) Principles of the Law of Real Property, 16. 
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as leases for years, of whatever length, and Consolidated 
Bank Annuities. But the rule that there can be no 
estate in chattels, the reason of which was properly ap- 
plicable only to moveable goods, still continues to be 
applied generally to all sorts of personal property, both 
corporeal and incorporeal. The consequences of this 
rule, as we shall hereafter see, are curious and impor- 
tant. But in the first place it will be proper to con- 
sider the laws respecting those moveable chattels, or 
choses in possession, which constitute the most ancient 
and simple class of personal property ; the class how- 
ever which has given to the rest many of the rules for 
regulating their disposition. 



PART I. 

OF CHOSES IN POSSESSION. 
CHAPTER I. 

OF CHATTELS WHICH DESCEND TO THE HEIB. 

Choses in possession are moveable goods, such as 
plate, furniture, farming stock, both live and dead, lo- 
comotive engines and ships. These, as has been before 
remarked, are essentially the subjects of absolute own- 
ership, and cannot be held by estates ; they are alien- 
able by methods altogether different from those em- 
ployed for the conveyance of landed property, and they 
devolve in the first instance on the executor of the will 
of their owner, or on the administrator of his effects, if 
he should die intestate. There are, however, some Exceptions to 
kinds of choses in possession which form exceptions to niler***" 
the general rule : these consist of certain chattels so 
closely connected with land that they partake of its 
nature, pass along with it whenever it is disposed of, 
and descend along with it, when undisposed of, to the 
heir of the deceased owner. The chattels which thus 
form exceptions are the subject of the present chapter : 
they consist principally of title deeds, heir-homsyjixtures, 
chattels vegetable, and animals ferce natura. Of each 
in their order. 

Title deeds, though moveable articles, are not strictly Title deeds pass 
speaking chattels. They have been called the sinews aJce^'onhT^" 
of the land (a), and are so closely connected with it lands, 
that they will pass, on a conveyance of the land, with- 
(a) Co. Liu. 6 a. 
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out being expressly mentioned : the property in the 
deeds passes out of the vendor to the purchaser simply 
by the grant of the land itself (ft). In like manner a 
devise of land^ by will entitles the devisee to the posses- 
sion of the deeds ; and if a tenant in fee simple should 
die intestate, the title deeds of his lands will descend 
along with them to his heir at law(c). In former times, 
when warranty was usually made on the conveyance of 
lands {d), the rule was that the feoffor should retain all 
deeds containing warranties made to himself or to those 
through whom he claimed, and also all such deeds as 
were material for the maintenance of the title to the 
land (e). But if the feoffment was made without any 
warranty, the feoffee was entitled to the whole of the 
deeds ; for the feoffor could receive no benefit by keep- 
ing them, nor sustain any damage by delivering them(/). 
Warranties have now fallen into disuse ; but the prin- 
ciple of the rule above stated still applies when the 
grantor has any other lands to which the deeds relate, 
or retains any legal interest in the lands conveyed ; for 
in either of these cases he has still a right to retain the 
deeds (g). And if the grantor should retain merely an 
equitable right to redeem the lands, as in the case of a 
mortgage in fee simple, it has been held that this 
equitable right is a sufficient interest in the lands to 
authorize him to withhold the deeds, unless they are 
expressly granted to the mortgagee (A). It is very 
questionable, however, whether a legal right ought to 

(b) Harrington v. Price, 3 (e) Buckhurst's case, 1 Rep. 
Barn. & Adol. 170; Philips v. 1 b. 

Robinsort, 4 Bing. 106; S. C. 12 (/) 1 Rep. 1 a. 

Moore, 308. (g) Bro. Abr. tit. Charters de 

(c) Wentworth's Office of an Terre, pi. 53 ; Tea v. Field, 2T. 
Executor, 14th ed. 153 ; Wil- Rep. 708 ; see however Sugd. 
liams on Executors, pt. 2, book 2, Vend. & Pur. 465 ; 2 Prest. Con v. 
c. 3, s. 3. 466. 

(^d) See Principles of the Law (A) Davies v. Vernon, 6 Q. B." 

of Real Property, 344. 443, 447. 
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be attached to an interest merely equitable. And the 
doctrine last mentioned is opposed by a more recent 
decision in another court (t). 

If a conveyance of lands should be made by way of when tbe con- 
use, thus, if lands should be granted to A. and his "^l^y"^^^^^ 
heirs, to the use of B. and his heirs, it is said that the 
title deeds of the land will belong to A., the grantee ; 
because, although the Statute of Uses (j) conveys the 
legal estate in the lands from A. to B., it does not affect 
the title deeds, which must consequently still remain 
vested in A. (k). But this doctrine has been justly ques- 
stioned, on the ground that the legislative conveyance 
from A. to B., effected by the Statute of Uses, ought to 
be at least as powerful as the common law conveyance 
of the lands to A. ; and if the latter conveyance can 
carry with it the deeds relating to the land, the former 
conveyance should be considered as powerful enough to 
do the same (Q. 

The tenant of an estate in fee simple in lands pos- 
sesses the highest interest which the law of England 
allows to any subject ; and such a tenant possesses also 
an absolute property in the title deeds, which he may 
destroy at his pleasure, or sell for the value of the parch- 
ment («n). But if the lands to which deeds relate should When the lands 
be settled on any person for life or in tail, a qualified "® *«"*e<J- 
ownership will arise with respect to the deeds, difierent 
in its nature from that simple property which is usually 
held in chattels personal. ^ the lands are now held 
for a limited estate, so a limited interest in the deeds 
belongs to the tenant. The tenant for life or in tail, 
when in possession of the lands, being the freeholder 

(t) Goode V. Burton, Ezch. 11 5th ed. 117. 

Jur. 851. (0 Sugd. Vend. & Pur. 464; 

0) 27 Hen. VIII. c. 10. Co. Litt. 6 a, n. (4). 

ik) 1 Sand. Uses, 4th ed. 119; (m) Cro. Eliz. 496. 
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for the time being, is entitled also to the possession of 
the deeds (n) ; whereas the tenant for a mere term of 
years, of whatever length, not having the freehold or 
feudal possession of the lands, has no right to deeds 
which relate to such freehold (o) ; although deeds relating 
only to the term belong to such a tenant, and will pass, 
without any express grant, to the assignee of the term {p). 
The tenant for life or in tail in possession, though entitled 
to the possession or custody of the deeds which relate 
to the inheritance, has no right to injure or part with 
them (q) : he has an interest in the title deeds corre- 
spondent only to his estate in the lands ; and if he 
should part with the deeds, even for a valuable con- 
sideration, the remainder-man, on coming into posses- 
sion of the lands, will nevertheless be entitled to the 
possession of the deeds, just as if the tenant for life or 
in tail had kept them in his own custody (r). 

Heir-loomt. Heir-looms, strictly so called, are now very seldom to 

be met with. They may be defined to be such personal 
chattels as go, by force of a special custom, to the heir, 
along with the inheritance, and not to the executor or 
administrator of the last owner (s). The owner of an 
heir-loom cannot by his will bequeath the heir-loom, if 
he leave the land to descend to his heir; for in such a 
case the force of the custom will prevail over the be- 
quest, which not coming into operation until after the 
decease of the owner, is too late to supersede the cus- 
tom (t). According to some authorities heir-looms con- 
sist only of bulky articles, such as tables and benches, 

(n) Ford v. Peeringy 1 Ves. (p) Hooper v. "Ramsbottomy 6 

jun. 76 ; Strode v. Blackbume, 3 Taunt. 12. 

Ves. 225. {q) Bro. Abr. tit Charters de 

(o) Churchill v. Small, 8 Ves. Terre, pi. 36. 

323 ; Harper v. Faulder, 4 Mad. (r) Davies v. Femon, 6 Q. B. 

129, 138; Hotham v. Somerville, 443. 

5 Beav. 360. («) See Co. Litt. 18 b. 

(0 Ibid. 185 b. 
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fixed to the freehold (u) ; but such articles would more 
properly fall within the class of fixtures of which we 
shall next speak. The ancient jewels of the crown are Crown jewe1». 
heir-looms (w). And if a nobleman, knight or esquire 
be buried in a churchy and his coat armour or other Coat armour, 
ensigns of honor belonging to his degree be set up^ or 
if a tombstone be erected to his memory, his heirs may Tombetone. 
maintain an action against any person who may take or 
deface them {x). The boxes in which the title deeds of ^^^ bo^^^** 
land are kept are also in the nature of heir-looms, and 
will belong to the heir or devisee of the lands ; for such 
boxes "have their very creation to be the houses or 
habitations of deeds (y );" and accordingly a chest made 
for other uses will belong to the executor or adminis- 
trator of the deceased, although title deeds should 
happen to be found in it. In popular language the Popalaruseof 
term "heir-loom" is generally applied to plate, pic- {Jj^*!?* "*'*^'" 
tures or articles of property which have been assigned 
by deed of settlement or bequeathed by will to trustees, 
in trust to permit the same to be used and enjoyed by 
the persons for the time being in possession, under the 
settlement or will, of the mansion house in which the 
articles may be placed. Of this kind of settlement 
more will be said hereafter. 

Fixtures are such moveable articles or chattels per- Fixturei. 
sonal as are fixed to the ground or soil, either directly, 
or indirectly by being attached to a house or other 
building. The ancient common law, regarding land as 
of far more consequence than any chattel which could 
be fixed to it, always considered every thing attached 
to the land as part of the land itself, — the maxim being 
quicquid plantatur solo, solo cedit(z). Hence it fol- 

(u) Spelman's Glossary, voce (jr) Co. Litt. 18 b. 

Heir-Loom. See Williams on (y) Wentworth's Office of an 

Executors, pt 2, bk. 2, ch. 2, s. 3. Executor, 157, 14th edit. 

• (w) Co. Litt. 18 b. (flf) See 4 Rep. 64 a ; 1 Lord 
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lowed that houses themselves, which consist of aggre- 
gates of chattels personal (namely, timber and bricks) 
fixed to the land, were regarded as land, and passed by 
a conveyance of the land without the necessity of ex- 
press mention; and this is the case at the present 
day (a). So now, a conveyance of a house or other 
building will comprise all ordinary fixtures, such as 
stoves, grates, shelves, locks, &c. without any express 
mention (ft), unless an intention to withhold the fixtures 
can be gathered from the context (c). So on the de- 
cease of a tenant in fee simple, the devisee of a house, 
or the heir at law in case of intestacy, will be entitled 
generally to the fixtures set up in it {d). The ancient 
rule respecting fixtures has been greatly relaxed in favor 
of tenants for terms of years, who are now permitted to 
remove articles set up by them for the purposes of trade 
or of ornament or domestic convenience (e); and a relax- 
ation has also been made in favor of the executors of a 
tenant for life, who appear to be allowed to remove 
similar fixtures set up by their testator (/). But the rule 
of the common law still retains much of its force as 
between the devisee or heir of a tenant in fee simple and 
his executor or administrator. Thus a tenant for years 
may remove marble chimney pieces set up by him 
during his tenancy ; but if erected by a tenant in fee 
simple^ they will pass with the house to the devisee or 
heir (g). So machinery employed in carrying on iron 

Raymond, 738; Mackintosh v. Walton, 4 Mee. & Wels. 409; 

I^otter, 3 Mee. & Wels. 184, 186 ; Sug. V. & P. 37. 

Williams on Executors, part 2, (c) Hare v. Hortouy 5 Bam. & 

bk. 2, ch. 3, 8. 2. Adol. 715. 

(a) See Principles of the Law (d) Shep. Touch. 470. 

of Real Property, 13. (c) Grymes v. Boweren, 6 Bing. 

(b) Colegrave v. Bias Santos, 437. 

2Bam.&Cre8.76; S.C.3Dowl. (/) LawtonY.Lawton,3A^. 

& Ry. 255 ; Longstaffv. Meagoe, 14. 

2 Ad. & EU. 167; Hitchman v. (g) Dudley v. Warde, Arab. 

113. 
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works or collieries may be removed by a lessee for years, 
if erected by him ; but if erected by a tenant in fee 
simple, such machinery, even though removable with- 
out injury to the freehold, will belong to the heir or the 
devisee of the land (A). However it seems that pier 
glasses, fixed by nails, and not let into panels, and hang- 
ings fastened up for ornament, will now belong to the 
executor or administrator of a tenant in fee simple as 
part of his personal estate (i). 

Where fixtures are demised to a tenant along with when fixtures 
the house, mill, or other building in which they may ^^ ^ 
happen to be, the property in the fixtures still remains 
in the landlord, subject to the tenant's right to the pos- 
session and use of them during his term (A); and if they 
should be severed from the building by the tenant or 
any other person, or should be separated by accident, 
the landlord will acquire an immediate right to the pos- 
session of them (Z). In this respect they are subject to 
the same rules as timber, which, as we shall see, is 
equally a part of the inheritance until severed, and when 
cut becomes the personal property of the owner of the 
fee. Fixtures, which would descend with the house or 
building to the heir of the owner of the fee on intes- 
tacy, are not in fact his goods and chattels properly so 
called (m). 

Chattels vegetable consist, as their name imports, of chattels vege- 
moveable articles of a vegetable origin, such as timber, **^'®' 
underwood, corn, and fruit. All these articles, so long 

(A) Fisher v. Dixon, 12 CI. & man v. Walton, 4 Mee. & Wels. 

Fin. 312. 409. 

(0 Cawv. Caw, 2Verii. 508; (/) Farrant v. Thompson, 5 

Squire v. Mayor, 2 £q. Ca. Abr. Bam. & Aid. 826. 
430, pi. 7; S.C. 2 Freem. 249. (m) Winnj. Ingilby, 5 Bam. 

(k) Boydell V. M'Michael, 1 & Aid. 625. 
Cro. Mee. & Rose. 177; Hitch- 
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as tbey remain unsevered from the land, are for many 
purposes considered as part of it; and they will pass 
by a conveyance or devise of the land without express 
mention (n). If, however, the trees should be expressly 
excepted out of the conveyance, they will remain the 
personal property of the grantor, although severed only 
in contemplation of law(o) ; and in like manner the trees 
alone may be granted by a tenant in fee simple, and 
will then form the personal property of the grantee, even 
before they are cut down (/>). But if a tenant of lands 
in fee simple should die without having sold or devised 
them, the law then draws a distinction between such 
vegetable products as are the annual result of agricul- 
Emblements. tural labour, and such as are not The former class are 
called by the name of emblementSf and the right to reap 
them belongs to the executor or administrator of the 
deceased in exclusion of the heir (q), whilst the latter 
class descend to the heir along with the land. The 
reason of the distinction appears to be, that as annual 
crops are mainly the result of labour incurred at the 
expense of the owner's personal estate, his personal 
estate ought to reap the benefit of the crop which re- 
sults (r). Accordingly crops of corn, and grain of all 
kinds, flax, hemp, and everything yielding an artificial 
annual profit produced by labour, belong to the executor 
or administrator, as against the heir; whilst timber, 
fruit trees, grass, and clover, which do not repay within 
the year the labour by which they are produced, belong 
to the heir as part of the land {$). The right to emble- 
ments also belongs, to the executor or administrator of a 

(n) Com. Dig. tit. Biens (H.) (q) Com. Dig. tit. Biens (G.) 

(o) Herlakenden's case, 4 Rep. (r) Wentworth's Office of an 

63 b. Executor, 14th ed. 147. 

(p) Wentworth's Office of an («) See Gravesv. Weld, 5 Bam. 

Executor, 14th ed. 148; Williams & Adol. 105; S. C. 2 Nev. & 

on Executors, pt. 2, hk. 2, ch. 2, Man. 725. 

sec. 2. 
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tenant for life (t), and to a tenant at will^ if dismissed 
from his tenancy before harvest (v). 

When lands are let to a tenant for years or for life, if When lands are 
no exception is made of the timber, the property in the ^^^^J^n^^^' 
timber will still remain in the owner of the inheritance, 
subject to the tenant's right to have the mast and fruit 
growing upon it, and the loppings for fuel, and the 
benefit of the shade for his cattle {w). Accordingly all 
fruit which may be plucked, or bushes or trees, not 
being timber, which may be cut or blown down, will 
belong to the tenant (x) ; but timber trees, which may 
be cut or blown down, will immediately become the 
property of the owner of the first estate of inheritance 
in the land, whether in fee simple or in tail (y). Timber Timber trees, 
trees are oak, ash, and elm in all places ; and in some 
particular parts of the country, by local custom, where 
other trees are generally used for building, they are for 
that reason considered as timber (j^). But if the tenant Tenant without 
should be a tenant without impeachment of waste (sine ^^g^**"****^ °^ 
impetitione vasti), timber cut down by him in a hus- 
band-like manner will become his own property when 
actually severed (a), but not before (J) ; for the words 
" without impeachment of waste" imply a release of all 
demands in respect of any waste which may be com- 
mitted (c). If, however, the words should be merely 
without being impleaded for tvaste, the property in the 

(0 Principles of the Law of 63 a; Whitfield v. Bewity 2 P. 

Real Property, 24. Wms. 240; 3 P. Wms. 268. 

(v) Ibid. p. 315. (z) 2 Black. Com. 281. 

(w) Liford*8 case, 11 Rep. 48b. (a) Lewis Bowles* case,\l Rep. 

(jr) Channon v. Patch, 5 Bam. 82 b. See Principles of the Law 

& Cress. 897; S. C. 8 Dow. & of Real Property, 23. 
Ry.651; Berrimanv, Peacock, 9 (b) Cholmeley v. Paxton, 3 

Bing. 384; S.C. 2 Moo.&Scott, Bing. 207; 10 Barn. & Cress. 

524 ; Pid^ley v. Bawling, 2 Coll. 564. 
275. (c) 11 Rep. 82 b. 

{y) Herlakenden's case, 4 Rep. 
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trees when cut would still remain in the landlord, and 
the action only would be discharged, which he might 
otherwise have maintained against the tenant for the 
waste committed by the act of felling the timber (d). 



Animals/<r« 
nature. 



Hawks and 
hounds. 



Animals fene naturep, or wild animals, including 
game, are exceptions from the rules which relate to 
other moveables, on the ground that until they are 
caught there is no property in them. If therefore the 
owner of land in fee simple should die, the game on his 
land, or the fish in any river or pond upon the land, will 
not belong to his executor or administrator (e). And if 
a man should have a park or warren, he has no true 
property in the deer, conies, pheasants, or partridges ; 
but they belong to him only " ratione privilegii for his 
game and pleasure so long as they remain in the privi- 
leged place (/)." But a property in wild animals may 
be obtained by reclaiming or catching them {propter 
industriam), or by reason of their being unable to get 
away (propter impotentiam) (g). Thus rabbits in a 
hutch, fish in a box, and young pigeons in a dove house, 
unable to fly, will belong to the executor or adminis- 
trator of the owner, and not to his heir. It appears to 
have been formerly thought that hawks and hounds 
were not subjects of personal property, but would de- 
scend with the lands to the heir; but this opinion is not 
now law. " For," observes the author of the Office of 
an Executor (A), " although they be for the most part 
but things of pleasure, that hindereth not but they may 
be valuable as well as instruments of music, both tend- 



{d) Walter Idle's case, 11 Rep. 
83 a. 

(e) Co. Litt. 8 a; The case of 
Swam, 7 Rep. 17 b. 

(/) 7 Rep. 17b; Year Book, 
4 Hen. VI. 55 b, 56 a; F. N. B. 
87, n. (fl). 



(g) 2 Black. Com. 391, 394; 
Williams on Executors, pt. 2, bk. 
2, cb. 2, sec. 1. 

(A) Wentworth's Office of an 
EzecQtor, 143, 14th ed. The 
author of this work is supposed to 
have been Mr. Justice Doddridge. 
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ing to delight and exhilarate the spirits; a cry of hounds 
hath to my sense more spirit and vivacity than any 
other music" 

The occupier of land for the time being has now Right to kill 
the sole right of killing and taking the game upon the ''"** '*^® 8«""^- 
land, unless such right be reserved to the landlord, or 
any other person, or unless such occupier holds under a 
lease or agreement made previously to the passing of 
the last Game Act {i) for a term not exceeding twenty- 
one years, upon which no fine shall have been taken, 
and in which the right of killing game shall not have 
been expressly allowed him (A). Where the landlord has 
reserved to himself the right of killing game, he may 
authorize any person or persons, who shall have ob- 
tained certificates, to enter upon the land for the pur- 
pose of pursuing and killing game thereon (Z). And the 
lord of any manor or reputed manor has the right to 
pursue and kill the game upon the wastes or commons 
within the manor, and to authorize any other person or 
persons, who shall have obtained certificates, to enter 
upon such wastes or commons for the same purpose («n). 

When game or other wild animals were killed on any Property in 
land by any other person than the rightful owner, the ^*™®' 
law, with respect to the property in the game, was for- 
merly as follows : If a man started any game within his 
own grounds and followed it into another's, and killed it 
there, the property remained in himself. And so if a 
stranger started game in one man's chase or free warren, 
and hunted it into another liberty, the property con- 
tinued in the owner of the chase or warren ; this pro- 
perty arising from privilege, and not being changed by 
the act of a mere stranger. Or if a man started game 
on another's private grounds, and killed it there, the 

(i) Stat. 1 & 2 Will. IV. c. 32. (/) Sect 11. 

(k) Sect 7. (i») Sect. 10. 

C2 
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property belonged to him in whose ground it was killed* 
Whereas, if after being started there, it was killed in the 
grounds of a third person, the property belonged not to 
the owner of the first ground, because the property was 
local ; nor yet to the owner of the second, because it 
was not started in his soil ; but it vested in the person 
who started and killed it, though guilty of a trespass 
against both the owners (»). And this appears to be 
still the law with respect to wild animals which are not 
game. But with respect to game, an alteration appears 
to have been made by the last Game Act(o), which 
seems to vest the property in game killed on any land 
by strangers, in the person having the right to kill and 
take the game upon the land (/>). 

(n) 2 BL Com. 419 ; Church- (o) Stat. 1 & 2 Will. IV. c. 32. 

ward V. Studdy, 14 East, 249. [p) Sect. 36. 
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CHAPTER II. 

OF TBOYEBy BAILMENT AND LIBN. 

Having now considered those moveable articles of pro- 
perty which form exceptions to the rules by which 
chattels personal are in general governed, let us proceed 
to notice some circumstances in which chattels personal 
may be placed, so as to form not real, but apparent 
exceptions to the primary rule already noticed (a), that 
personal property is essentially the subject of absolute 
ownership, and cannot be held for any estate. The 
property in goods can only belong to, or be vested in, 
one person at one time : in this respect it resembles the 
seisin or feudal possession of lands (b). Lands how- 
ever may be so conveyed that several persons may pos- 
sess in them, at the same time, several distinct vested 
estates of freehold, one of them being in possession, 
and the others in remainder, or the last perhaps being 
in reversion (c). But the law knows no such thing as 
a remainder or reversion of a chattel. It recognizes Property ia 
only the simple property in goods, coupled or not with ^^^*' 
the right of immediate possession. This single princi- 
ple of law, if carefully borne in mind, will serve to ex- 
plain many points which would otherwise appear diffi- 
cult or even contradictory. It must be remembered, 
however, that it does not strictly apply to the moveable 
articles noticed in our first chapter, which, from their 
connexion with the land, are often governed by the prin- 
ciples of real, rather than those of personal property. 

(fl) Antey p. 7. (c) Ibid. p. 189. 

(6) See Principles of the Law of Real Property, 107. 
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1. When the property in goods is coupled with the 
possession of them, the ownership is of course complete. 
This is the common and usual case of the ownership of 
chattels personal : the owner knows that the goods are 
his own^ and in his own possession, and that is sufficient 
for him. Circumstances may, however, arise to change 
When an article this State of things. An article may be lost. In this 
" ^^^ case the owner still retains his property in the thing, 

but he has lost the possession of it. The property 
however which still remains in him, entitles him to the 
possession of the article, whenever he can meet with it ; 
or, in legal phraseology, the property draws with it the 
right of possession (c?). If therefore another person 
should find the article lost, he will have no right to 
convert it to his own use, but must on demand deliver 
it up to the rightful owner, in whom the property is 
already vested. If he should refuse to do so, such re- 
fusal will argue that he claims it as his own, and will 
accordingly be evidence of a conversion of the thing to 
Action of trover his own use (e). For the wrong or trespass thus com- 
an conversion. jjjj|.^g^j^ j^ specific remedy has been provided by the law, in 
the shape of an action of trover and conversion, or more 
shortly an action of trover, which is one of those actions 
comprised within the technical class of trespass on the 
case. The word trover is from the French trouver, to 
find ; and the word conversion is added, from the con- 
version of the goods to the use of the defendant being 
the gist of the action thus brought against him. That 
the defendant should have found the article lost is not 
his fault, but his conversion of it to his own use is a 
trespass, and renders him liable to the action we are 
now considering. This action accordingly is now con- 
stantly brought to recover damages for withholding the 
possession of goods, whenever they have been wrong- 
fully converted by the defendant to his own use, with- 

(d) 2 Wms. Saunders, 47 a. Hob. 187 ; Bac. Ab. tit. Trover, 

(e) Ibid. 47 e ; Agar v. Lisle, (B). 
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out regard to the means^ whether by finding or other- 
wise, by which the defendant may have become pos- 
sessed (/). This action can be maintained only when 
the plaintiff has been in possession of the goods {g)y or 
has such a property in them as draws to it the right to 
the possession. If the goods have been wrongfully 
converted by the defendant to his own use, the plaintiff 
will succeed, if he should prove either way his own 
right to the immediate possession of the goods (A) ; if 
he should not prove such right, he will fail (i). The 
property in the goods is that which most usually draws 
to it the right of possession ; and the right to maintain 
an action of trover is therefore often said to depend on 
the plaintiff's property in the goods ; the right of im- 
mediate possession is also sometimes called itself a spe- 
cial kind of property ; but these expressions should not 
mislead the student. The action of trover tries only 
the right to the immediate possession, which, as we 
shall now see, may exist apart from the property in the 
goods. 

For let us suppose that the finder of the article lost, if the finder 
whilst ignorant of the true owner, should have been *^°"^j ^ ^^' 

, . , pnved, he may 

wrongfully deprived of it by a third person. In this maintain trowr, 

case, the owner being absent, the finder is evidently 
entitled to the possession of the thing; and he will ac- 
cordingly succeed in an action of trover brought by 
him against the wrong-doer {j). Here the property in 

(/) 3 Black. Com. 153. Pleading, 354, 5th ed. 

(g) Addison v. Round, 4 Ad. (») Gordon v. Harper, 7 T. Rep, 

& Ell. 799 ; S. C. 6 Nev. & Man. 9 ; Ferguson v. Cristall, 5 Bing. 

422 J Brooke v. Mitchell, 6N, C. 305 ; Leake v. Loveday, 4 Man. 

349 ; S. C. 8 Scott, 739. & Gr. 972 ; Bradley v. CopUy, 1 

(A) Wilbraham v. Snow, 2 C. B. 685. 

Saund. 47; Armory y, Delamirie, (J) Armory v, Delamirie, 1 Str. 

1 Str. 505; Roberts v. Wyatt, 2 505; 1 Smith's Leading Cases, 

Taunt. 268; Legg v. Evans, 6 151. 
Mee. & W. 36; Stephen on 
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the thing which was lost evidently belongs still to the 
original owner; but the right of possession is in the 
finder, until the owner makes his appearance. The 
owner's property then draws with it the right of posses- 
sion; and should the finder convert the article found 
to his own use, he in his turn will be liable to an 
action of trover in respect of the owner's right of pos- 
session. Thus, so far as we have already proceeded, 
we have found nothing more than a simple property in 
goods, existing with or without the right of possession. 
The action of trover tries the right of possession, and 
may or may not determine the property. For, strange 
as it may appear, there is no action in the law of Eng- 
land by which the property in goods is alone decided. 

BailmeDt. 2. But the article in question, instead of being lost 

and found, may become the subject of bailment. Bail- 
ment is defined by Sir William Jones, in his admirable 
and classical Treatise on the Law of Bailment (A), to 
be a delivery of goods in trust, on a contract expressed 
or implied, that the trusts shall be duly executed, and 
the goods redelivered as soon as the trust or use for 
which they were bailed shall have elapsed or be per- 
formed. The term bailment is derived from the French 
word bailler, to deliver. The person who delivers the 
goods is called the bailor; the person to whom they 
are delivered the bailee. The trusts on which goods 
may be delivered are various : the principal are the fol- 
lowing. They may merely be lent to a friend, or left 
in the custody of a warehouseman or wharfinger, or 
they may be entrusted to a carrier to convey to a dis- 
tance, or to an agent or factor to sell ; or they may be 
pawned for money lent, or let out to hire (Z). In all 
cases of bailment, however, the simple rule still holds, 
that the property in goods can belong to one party only ; 

.(ft) P. 117. 
(/) See Coggs v. Bernard, 2 Ld. Raym. 909, 912. 
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and when any goods are bailed, the property still re- Property re- 
mains in the bailor (m). The possession of the goods, bailor/" * * 
however, is evidently for the time being with the bailee. 
But if while goods are in bailment, a third person 
should become possessed of them, and should wrong- 
fully convert them to his own use, the right to recover 
possession will in some degree depend upon the nature 
of the bailment. 

If the bailment should be what is called a simple bail- Simple bail- 
ment, as in the four first instances above mentioned, ™®°** 
that is, a bailment which does not confer on the bailee 
a right to exclude the bailor from possession, in such a 
case either the bailee or the bailor may maintain an ac- Bailee or bailor 
tion of trover against the wrong-doer (n). The bailee "*"y m>»ntaiQ 
may maintain this action, because the action depends 
only on the right to the possession which the bailee has 
by virtue of the bailment made to him(o); and the bailor 
may also maintain the action, because his property in 
the goods draws with it the right of possession, and the 
bailment is not of such a kind as to vest this right in 
the bailee solely. The bailee is rather in the situation 
of servant to the bailor, and the possession of the one 
is equivalent in construction of law to the possession of 
the other. But as it would be unjust that the wrong- 
doer should pay damages twice over for his offence, the 
recovery of damages by either bailee or bailor deprives 
the other of his right of action (p). If, however, the Pawnee or hirer 
bailment should not be of the simple kind, but should tain trover!""^"' 
confer on the bailee the right to exclude the bailor from 
the possession, here, though the property in the goods 
still remains in the bailor, the bailee alone can maintain 
an action of trover against any person who may have 

(hi) Franklin v. Neate, 13 (o) Sutton v. Buck, 2 Taunt. 

Mee. & W. 481. 302. 

(n) NicolU V. Boitardf 2 C (p) Bac. Abr. tit. Trover (C). 

M. & R. 659. 
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taken the goods and converted them to his own use. 
Thus the pawnee or hirer of goods can alone maintain 
an action of trover so long as the pawning or hiring 
continues (q). Here again we have the property in the 
goods still vested in one person, the bailor, drawing with 
it, in the case of simple bailment, the right to the pos- 
session, and, in the case of other bailments, temporarily 
disconnected from that right. If, however, any bailee, 
whatever be the nature of his bailment, should convert 
the goods bailed to him to his own use, he will by that 
act have determined the bailment ; the property in the 
bailor will draw to it the right to immediate possession, 
and the bailor may accordingly recover damages for the 
act by an action of trover (r). 



Particular or 
general. 



Lien. 3. The last case requiring notice in which goods may 

be in the possession of a person who has no property in 
them, is the case of the existence of a lien on the goods. 
A lien is the right of a person in the possession of 
goods to retain them until a debt due to him has been 
satisfied (5). A lien is either particular or general. A 
particular lien is a right to retain the particular goods 
in respect of which the debt arises. A general lien is 
a right to retain goods in respect of a general balance 
of an account. The former kind of lien is favoured in 
law; but the latter, having a tendency to prefer one 

Particular lien, creditor above another, is taken strictly (^). A parti- 
cular lien is given by the common law over goods which 
a person is compelled to receive ; thus carriers (u) and 
innkeepers (x) have a lien on the goods in their care ; 



(9) Gordon y. Harper j 7T.R. 
9; Burton v. Hughes, 2 Bing. 
1 73 ; Ferguson v. CrUiall, 5 Bing. 
305 ; Pain v. Whitaker, Ry. & 
Moo. 99. 

(r) Cooper v. Willomatt, 1 C. 
B. 672. 

(«) 2 East, 235; 2 Rose, 357; 



Smith's Compendium of Mercan- 
tile Law, 510. 

(0 3 Bos. & Pul. 494. 

(u) Skinner v. Upshaw, 2 Lord 
Raym. 752. 

{x) Thompson v. Lacei/, 3 B. 
& Aid. 283. 
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although an innkeeper cannot detain his guest's person, 
or take his coat off his back, to secure payment of his 
bill(y). A particular lien is also given by law to every 
person who by his labour or skill has improved or altered 
an article entrusted to his care : thus a miller has a lien 
on the flour he has ground for the cost of grinding (z) ; 
and a shipwright has a lien on a ship entrusted to him 
to repair for the costs of repairing it (a). So a lien may 
be claimed for training a horse, because he is improved 
by the labour and skill thus bestowed upon him (&) ; 
but no lien can arise merely for his keep (c), unless he 
has been kept by an innkeeper, who is compelled to 
take him in (d), A particular lien also arises in the case Salvage, 
of salvage, or rescuing a ship or its lading from the 
perils of the sea or the queen's enemies, for the trouble 
and risk incurred (e) ; bat this kind of lien does not ex- 
tend to the saving of property from any other perils 
than those of the sea (/) ; for goods carried by sea are 
subject to such peculiar dangers, and the risks incurred 
in saving them are frequently so great, that principles 
of public policy have dictated the propriety of giving 
unusual encouragements to those who may engage in so 
dangerous a service (^). 

A general lien, when it does not arise by express General lien, 
contract, or from a contract implied by the course of 

(y) Sunbolf V, Alford, 3 Mee. 4 Tyr. 244, 252. 

& Wels. 248. (i) Johnson v. Hill, 3 Stark. 

(z) Ex parte Ockenden, 1 Atk. 172. 

235. (e) Hartford v. Jones, 1 Lord 

(a) Franklin v. Hosier, 4 B. & Raym. 393 ; Barivg v. Day, 8 
Aid. 341. East, 57. See Smith's Compen- 

(b) Bevan v. Walters, 1 Moo. & dium of Mercantile Law, 295. 
Mai. 236. (f) Nicholson v. Chapman, 2 

(c) Wallace v. Woodgate, 1 Ry. H. Bla. 254. 

& Moo. 293. See Sanderson v. {g) 2 H. Bla. 257. 

Bell, 2 C. M. & R. 304, 311 ; 



28 OF CHOSES III POSSESSION. 

dealing between the parties (A) accrues in consequence 
of the custom of some trade or profession ; and it may 
be local also, that is, confined to some particular place (t). 
It obtains in many trades^ such as wharfingers {k), 
dyers (/), calico printers (m), factors (n)^ policy brokers (o), 
and bankers (p), and perhaps also common carriers (9). 
Solicitor's lien. Solicitors and attornies have also a lien on all the deeds 
and documents of their clients in their possession for 
their professional charges generally (r) ; but this doc- 
trine is to be taken in connection with the peculiar na- 
ture of title deeds, which being the sinews of the land, 
follow the seisin of it, and may therefore be held by the 
client only for a limited interest. Thus, if a tenant for 
life should leave the title deeds of the land in the hands 
of his solicitor, the lien of the solicitor for his profes- 
sional charges would be coextensive only with his client's 
interest, and on the client's decease the solicitor would 
be bound to deliver up the deeds to the remainder-man, 
although his charges might remain unpaid (s). So if 
the client should be a mortgagee, the solicitor having 
the deeds would be bound to deliver them to the mort- 
gagor, on the reconveyance of the property, on pay- 
ment to the mortgagee of all principal and interest ; 
for on such reconveyance the mortgagee ceased to have 

(A) Simond v. Hibbert, 1 Robb. (0) Man v. Shiffner, 2 East, 523. 

& MyL 719. (p) DavU v. Bowsher, 5 T. R. 

(i) Holdemeu v. Collimon, 7 488; Brandaov, Bamett,SC,B. 

Barn. & Cress. 212. 519, 530. 

(k) Naylor v. Mangles, 1 Esp. (g) See Rushforth v. Hadfield, 

109. 6 East, 519; 7 East, 224 ; Aspi- 

(I) Savill V. Barchard, 4 Esp. nail v. Pickfordy 3 Bos. & Pul. 

53. See however Close v. Water- 44, note. 

house, 6 East, 523, n. (r) Stevenson v. Blakelock, 1 

(m) Weldon v. Gould, 3 Esp. Mau. &Sel.535; Ex parte Ster- 

268. /*7i^,16Ves.258; Ex parte Pern- 

(n) Houghton v. Matthews, 3 berton, 18 Ves. 282. 

Bos. & Pul. 488; Cowell v. Simp- («) Davies v. Vernon, 6 Q. B. 

son, 16 Ves. 280. 443, 447. 



OF TROVER^ BAILMENT AND LIEN. 29 

any interest in the lands (0* And in like manner if the 
client should be a mortgagor, the solicitor would have 
no right to retain the deeds as against the prior claim of 
the mortgagee (u) ; and if the client should be a trustee, 
the deeds must be given up for the purposes of the 
trust (a?). This lien also extends only to charges strictly 
professional {y\ and to documents in the possession of 
the attorney or solicitor in his professional character (z). 
And a mere certificated conveyancer has no general 
lien on the documents in his hands (a). 

Lien, then, of whatever kind, is merely a right to re- 
tain the possession of the goods. This right of posses- 
sion enables the person who has been in possession by 
virtue of the lien to maintain an action of trover for the 
goods (J) ; but the property in the goods still remains ProDerty of 
with the owner ; and if the person having the lien should {^"/Ji {h©^ ^ 
give up the possession of the goods, his lien will be owner, 
lost (c) ; the owner's property in them will draw to it j^^^ " 
the right of possession, and enable him to maintain 
an action of trover (d). And if the person having the 
lien should take a security for his debt, payable at a 
distant day, his lien would on that account be lost, as it 
would be unreasonable that he should detain the goods 
till such future time of payment (e) ; and in this case 
also an action of trover may be maintained by the owner 

(0 Wakefield v. Newbon, 6 Q. Madd. 93 ; Batch v. Symes, T. & 

B. 276. Russ. 87. 

(tt) Smithy. Chichester, 2 Dr. (a) flb//« v. C/onc/ge, 4 Taunt. 

& War. 393 ; Blunden v. Desartt 807 ; Steadman v. Hockley, 15 

id, 405. Mee. & Wels. 553. 

{x) Baker v. Henderson, 4 Sim. (b) Legg v. Evans, 6 Mee. & 

27. Wels. 36. 

(y) The King v. Sankey, 5 Ad. (c) Krugesv, Wilcox, Arab. 254. 

& Ell. 423 ; Worrall v. Johnson, (d) Sweet v. Pym, 1 East, 4. 

2 Jac. & Walk. 218. (e) Cowell v. Simpson, 16 Ves. 

(z) Champernown v. Scott y 6 275. 
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of the goods, by virtue of the right of possession now 
accrued to him in respect of his property (/). 

In all the above cases of finding of goods, bailment 
and lien, it appears clear, therefore, that the property 
in the goods is still simply vested in one party only, 
although the right to their immediate possession may 
be in another party, and the actual possession possibly 
in a third. 

(/) Hewison v. Guthrie, 2 New Cas. 756, 759. 
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CHAPTER III. 



OF THE ALIENATION OF CHOSES IN POSSESSION. 



Choses in possession have always been freely alienable 

from one person to another. The feudal principles of 

tenure, which in ancient times opposed the alienation of 

landed estates, could have no application to the then 

insignificant subjects of personal properly; although 

the full right of testamentary disposition was not, as we 

shall hereafter see, enjoyed in early times. But, though a grant caDnot 

the property in personal chattels may be freely aliened, it ^^ made of that 
. .., Ti/» Ti 'm which a man 

IS impossible for a man to make a valid grant m law of has no actual 

that in which he has no actual or potential property, pJoMrty? 

but which he only expects to have. A person who has 

an interest in land may grant all the fruit which may 

grow upon it hereafter (a). So a grant of the next 

year's wool of all the sheep which a man now has is 

valid, because he has a potential property in such 

wool (6). But a grant of the wool of all the sheep 

which a man ever shall have, is void (c). And in the 

same manner the assignment of a man's stock in trade 

passes only such articles as are his property at the time 

he executes such assignment, and will not comprise 

any other articles which he may afterwards purchase (rf); 

not even if the instrument of assignment should purport 

to convey all goods which should at any time thereafter 

be in or upon his dwelling house (e). 

(a) Grantham v. Hawley, Hob. (d) Tapfield v. Hillman, 6 

132 ; Fetch v. Tutin, 15 Mee. & Man. & Gr. 245 ; S. C. 6 Scott, 

Wek 110. N. R. 967. 

(6) Per Pollock, C.B.,15Mee. (e) Lunn v. Thornton, 1 C. B. 

& Wels. 116. 379 ; Gale v. Bumell, 7 Q. B. 

(c) Com. Dig. tit. Grant (D). 850. 
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Ancient mode 
of conveying 
real property. 



Modes of alien- 
ation of per- 
sonal chattels. 



Gift and deli- 
very. 



The manner in which the alienation of personal chat- 
tels is effected, is in many respects essentially different 
from the modes of conveying real estate. In ancient 
times, indeed, there was more similarity than there is 
at present. The conveyance of land was then usually 
made by feoffment, with livery of seisin, which was no- 
thing more than a simple gift of an estate in the land, 
accompanied by delivery of possession (/). This gift 
might then have been made by mere word of mouth {g); 
but the Statute of Frauds (A) made writing necessary ; 
and now every conveyance of landed property is re- 
required to be by deed (t). Personal chattels, on the 
contrary, are still alienable by mere gift and delivery ; 
though they may be disposed of by deed; and they are 
also assignable by sale, in a manner totally different 
from the conveyance requisite on the transfer of real 
estate. Each of these three modes of conveyance de- 
serves a separate notice. 

1. And first, personal chattels are alienable by a 
mere gift of them, accompanied by delivery of posses- 
sion. For this purpose no deed or writing is required, 
nor is it essential that there should be a consideration 
for the gift. Thus, if I give a horse to A. B., and at 
the same time deliver it into his possession, this gift is 
complete and irrevocable, and the property in the horse 
is thenceforward vested in A. B. (k) But if I purport 
to assign the horse, and yet retain the possession, the 
gift, though made by writing (so that it be not a deed), 
is absolutely void at law (Z), and equity will give no re- 
lief to the donee (iw). It may however be observed, 

(f) See Principles of the Law 
of Real Property, 108. 

(g) Ibid.]^. 113. 



(h) Stat. 29 Car. II. c. 3, ss. 
1,2. 
(0 Stat. 8 & 9 Vict c. 106, s. 3. 
Ik) 2 Black. Com. 441. 



(/) Irons V. Smallpiece, 2 Bam. 
& Aid. 551; Miller v. Miller, 

3 P. Wms. 356. 

(m) Antrobut v. Smith, 12 Ves. 
39, 46 ; Edwards v. Jones, 1 My. 
& Cr. 226; Dillon v. Coppin, 

4 My. & Cr. 647, 671. 
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that if the donor should not attempt to part with the Tmst thoagh 
subject of gift, but should declare that he keeps pos- forc"cd^neqoity. 
session of it in trust for the donee, equity will seize on 
and enforce this trust, although voluntarily created (n). 
In some cases it is not possible to make an immediate 
and complete delivery of the subject of gift; and in 
these cases, as near an approach as possible must be 
made to actual delivery ; and if this be done, the gift 
will be effectual. Thus if goods be in a warehouse, 
the delivery of the key will be sufficient (o) ; timber 
may be delivered by marking it with the initials of the 
assignee (p), and an actual removal is not essential to 
the delivery of a haystack (g). But the delivery of a 
part of goods capable of actual delivery, is not a suffi- 
cient delivery of the whole (r). 

When goods are in the custody of a simple bailee. Constructive 
such as a wharfinger or carrier, the possession of such g^s?rein*the 
bailee is, as we have seen(«), constructively the posses- custody of a 

,.''_,., 1 M Simple bailee, 

sion of the bailor; and either the bailor or bailee may 

maintain an action of trover in respect of the goods. 
This constructive possession of the bailor may be de- 
livered by him to a third person, by making as near an 
approach to actual delivery as is possible under the 
circumstances of the case. By the custom of Liverpool 
the delivery of goods in another person's warehouse is 
effected by merely handing over a delivery order (0; 
find the property in wines in the London Docks ap- Dock warrant. 

(n) EllUon v. Elliton, 6 Ves. (q) Chaplin v, Rogers, 1 Eaat, 

656; Ex parte Dubost, 18 Ves. 190. 
HO, 150. (r) Per Pollock, C. B., 14 

(o) West V. ^ip, 1 Ves. ten. Mee. & Wels. 37, correcting a 
244; Ryallv. Rowlet, 1 Ves. sen. dictum of Taunton, J., 2 Ad. & 
362; 1 Atk. 171 ; Ward v. Tur- El. 73. 
ner, 2 Ves. sen. 443. («) Ante, p. 25. 

(p) Stoveld V. Hughes, HEast, (t) Dixon v. Yates, 5 Barn. & 

308. Adol. 313; and see Greaves v. 

Hepifce, 2 Bam. & Aid. 131. 
D 
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peara to pass by the indorsement and delivery of the 
dock warrant (u). But in the absence of a custom to 
the contrary, it would seem that there can be no legal 
delivery of goods in the hands of a third person with- 
out the consent of the warehouseman or wharfiuger in 
Bill of lading, whose custody the goods are (a:). When goods are at 
sea^ the delivery of the bill of lading, after its indorse- 
ment, is a delivery of the goods themselves (y) ; for it is 
not possible, in this case, to make any nearer approach 
to an actual delivery (z). 

Alienation by 2. The next method of alienating chattels personal 
is by deed. Every deed imports a consideration (a) ; 
for it was anciently supposed, that no person would do 
so solemn an act as the sealing and delivery of a deed 
without some suflScient ground. The presence of this 
implied consideration renders a deed sufficient of itself 
to pass the property in goods (&). It supplies on the 
one hand the want of delivery, and on the other the 
want of that actual consideration which always exists in 
the third and most usual mode of alienation of chattels 
personal, which is, 

Sale. 3. By sale. It is in this last and most usual method 

of alienation that the contrast presents itself between 

the means to be employed for the alienation of real 

Effect of a con- property and chattels personal. When a contract has 

tract for the ^ggn entered into for the sale of lands, the legal estate 

in such lands still remains vested in the vendor ; and it 

(u) Ex parte Davenport,Mon, (z) 1 Vea. sen. 362; 1 Atk. 

&B1.165. 171. 

{x) Zwinger v. Samuda, 7 («) Plowd. 308 ; 3Burr. 1639; 

Taunt. 265 ; Lucas v. Ihrrien, 1 Fonb. Eq. 342 ; 2 Fonb. Eq. 

ibid. 27S ; Bfyaru y. Nix, 4Mee, 26; Principles of the Law of 

& Wels. 775, 791. Real Property, 114. 

(y) MUchely. Ede, 11 Ad. & (b) Carr v. Burdist, 1 C. M. 

Ell. 888. & R. 782, 788; S. C. 5 Tyrw. 

309, 316. 
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is not transferred to the vendee until the vendor shall 
have executed and deUvered to him a proper deed of 
conveyance. In equity, it is true^ that the lands belong 
to the purchaser from the moment of the signature of 
the contract; and from the same moment, the purchase- 
money belongs, in equity, to the vendor (e). But at 
Jaw the only result of the signature of a contract for 
the sale of lands is, that each party acquires a right to 
sue the other for pecuniary damages, in case such con- 
tract be not performed. Not so, however, the case of ^V^^^f^^J^ 
a contract for the sale of chattels personal. Such a transfers th/ 
contract immediately transfers the legal property in the property, 
goods sold from the vendor to the vendee, without the 
necessity of any thing further (rf). In order to this, it 
is of course necessary, that the transaction have within 
itself all the legal requsites for a sale; and these requi- 
sites will accordingly form the next subject for our con* 
sideration. 

The requisites for the sale of goods partly depend Requisites for 
upon their value. Goods under the value of 10/. ster- under the vtlae 
ling may now be sold in the same manner as goods of °^ *^'' 
whatever value were anciently saleable; whereas goods 
of the value of 10/. or upwards are now regulated in 
their sale by an enactment contained in the Statute of 
Frauds (e). And first, with regard to such goods and 
chattels as do not fall within this enactment, there can 
be no sale without a tender or part payment of the 
money, or a tender or part delivery of the goods, unless 
the contract is to be completed at a future time. Thus 
if A. should agree to pay so much for the goods, and 
B., the owner, should agree to take it, and the parties 
should then separate without anything further passing, 
this is no sale (/). But if A. should tender the money, 

(c) Principles of the Law of (e) 29 Car. II. c. 3, a. 17. 
Real Property, 127. (/) 2 Bla. Com. 447 ; Smith's 

{d) Com. Dig. tit. Biens (D 3). Mercantile Law, 436. 

d2 
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or pay but a penny of it, or B. should tender the goods, 
or should deliver any, even the smallest portion, of them 
to A., or if the payment or delivery or both should be 
postponed by agreement till a future day, the sale will 
be valid, and the property in the goods will pass at once 
from the vendor to the vendee (^f). If, however, any act 
should remain to be done on the part of the seller pre- 
viously to the delivery of the goods, the property will 
not pass to the vendee until such act shall have been 
done. Thus if goods, the weight of which is unknown, 
are sold by weight (A), or if a given weight or measure 
is sold out of a larger quantity (t), the property will not 
, pass to the vendee until the price shall have been ascer- 
tained by weighing the goods in the one case, or the 
goods sold shall have been separated by weight or mea- 
sure in the other. So if an article be ordered to be 
manufactured, the property in it will not vest in the 
person who gave the order, until it shall, with his assent^ 
have been appropriated for his benefit (A). 

Requisites for But with regard to goods of the value of 10/. or up- 
onhovaluf^f* wards, additional requisites have been enacted by the 
lOi. or upwards, seventeenth section of the Statute of Frauds (Z), which 
Frau£ **^ provides " that no contract for the sale of any goods, 
wares, and merchandizes for the price of lOZ. sterling or 
upwards shall be allowed to be good, except the buyer 
shall accept part of the goods so sold, and actually re- 
ceive the same, or give something in earnest to bind the 
bargain, or in part of payment, or that some note or 
memorandum in writing of the said bargain be made 
and signed by the parties to be charged by such con- 

(g) Shep. Touch. 224; Mar- Selw. 397; Sheplei/ v. Davis, 5 

tindale v. Smith, 1 Q. 6. 389, 395. Taunt. 61 7. 

(h) Hanson v. Mei/er, 6 East, (k) Atkinson v. Bell, 3 B. & 

614; Swanwickv.Sothem, 9 Ad, Cress. 277; Wilkins v. Bf'ow- 

& Ell. 895. head, 6 Man. & Gr. 963, 973. 

(i) Busk v. Davis, 2 Mau. & (/) 29 Car. II. c. 3. 
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tract; or their agents thereunto lawfully authorized/' 
And by a modern statute (m), this enactment ''shall 
extend to all contracts for the sale of goods of the value 
of lOZ. sterling and upwards^ notwithstanding the goods 
may be intended to be delivered at some future time, or 
may not at the time of such contract be actually made, 
procured, or provided, or fit or ready for delivery, or 
some act may be requisite for the making or completing 
thereof, or rendering the same fit for delivery/' 

The above section of the Statute of Frauds has been 
interpreted by a vast number of cases decided on almost 
every one of the phrases it contains (n). The chief dif- Whtt is anac- 
ficulty has been to determine the exact meaning of the ^tual receipt 
acceptance of part of the goods and actual receipt of ''*^***" ^^ ***' 
the same, required on the part of the buyer, and to as- 
certain in each particular case whether such acceptance 
and actual receipt have taken place or not. The ac- 
ceptance required appears to be such as shall preclude 
the purchaser from afterwards objecting to the quality 
of the goods (o). Actual receipt seems, according to a 
great preponderance of authority, to mean receipt of the 
possession of the goods, and to be merely correlative to 
delivery of possession on the part of the vendor (p). 
There must, therefore, be an actual transfer of the ar- 
ticle sold, or some part thereof, by the seller, and an 
actual taking possession of it by the buyer (y). The , 
possession of a simple bailee is, however, as we have 
seen (r), constructively the possession of the bailor. If, 

(»i) Stat. 9 Geo. IV. c. 14, a. See, however, Bushel v. Wheeler, 

7. See flbfl(% v. M'Tmne, 10 Q. B. 8 Jurist, 532. 

Bing. 482, 486. (p) Smith's Mercantile Law, 

(n) See Smith's Mercantile 447, n. («). 

Law, 443, et seq, (9) Baldey v. Farker, 2 B. & 

(0) Per Alderson, B., Nottnan Cress. 37, 41. 

V. Phillips, 14 M. & W. 277, 283. (r) Ante, p. 25» 
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therefore, any part of the goods be delivered to an agent 
of the vendee, or to a carrier named by him, this is a 
sufficient receipt by the vendee himself («); and if the 
goods should be in the possession of a warehouseman 
or wharfinger at the time of sale, the receipt by the 
purchaser of a delivery order, provided it were coupled 
with the assent of the bailee, would be a sufficient re- 
ceipt of the goods within the statute (0« The wharfin- 
ger holds the goods as the agent of the vendor, until he 
has agreed with the purchaser to hold for him. Then, 
and not till then, the wharfinger is the agent or bailee 
of the purchaser, and the possession of such wharfinger 
is that of the purchaser; and then only is there a con- 
structive delivery to him (w). 

The requisitions The requisitions of the statute, it will be observed, 
are ^n ih*e alter- *'® *^ ^^^ alternative. Either the buyer must accept 
native. part of the goods sold, and actually receive the same, 

or he must give something in earnest or in part of pay- 
ment, or some note or memorandum in writing must be 
signed. The two former alternatives are left as they 
were before the statute; but the last is a new requisition, 
which must be observed in the absence o( either of the 
former. The effect of the statute, therefore, is to abolish 
tender and mere words as sufficient for a sale, and to 
substitute for them the more exact evidence of a note or 
Memorandum ; memorandam in writing. But as the memorandum may 
in writing. ^^ signed by an agent lawfully authorized, the bought- 
and-sold notes given by a broker are a sufficient memo- 
randum within the meaning of the statute {x). And it 
is held that the entry of a purchaser's name by an auc- 
tioneer's clerk at an auction is also sufficient to satisfy 

(s) Dawes V. Peck, 8 T. Rep. (u) Farina v. Home, 16 M. 

330. &W. 119, 123. 

(0 Bentall v. Bum, 3 B. & (r) Grove v. Jflalo, 6 B. & 

Cress; 423. See ante, p. 34. Cress. 117. 
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the statute, as the clerk is, for that purpose, the autho- 
rized agent of the purchaser (y). But one of the con- 
tracting parties to a sale cannot be the agent of the 
other for the purpose of signing a memorandum of the 
bargain (z). 

If the agreement is not to be performed within the When the 
space of one year from the making thereof^ then, how* nouoT? dct- 
erer small be the value of the goods, no action can be formed within a 
brought upon it, unless the agreement, or some memo* ^®"* 
randum or note thereof, shall be in writing, and signed 
by the party to be charged therewith, or some other 
person thereunto by him lawfully authorized. This is 
another provision of the Statute of Frauds (a), and will 
be hereafter noticed more particularly. 

Although the property in goods sold passes, as we 
have seen (6), from the vendor to the vendee, immedi*- 
ately upon the execution of a valid contract for sale, 
yet the possession of the goods of course remains with 
the vendor until he deliver them, which he is bound to 
do when the purchaser is ready to pay the price (c), but 
not before {d). And so long as the vendor retains ac- Vendor's Hen. 
tual or constructive possession of the goods, he has a 
lien upon them for so much of the purchase-money as 
may remain unpaid (e). But when the goods are once 
delivered by the vendor out of his own actual or con- 
structive possession, his lien is gone ; for lien in law is, 
as we have seen (/), merely a right to retain possession, 
and not to recover it when given up. 

(3/) Bird V. Boulter i 4 B. & {d) Blojcam v. Sanders, 4 Bam. 

Adol. 443. & Cress. 941. 

(z) Farebrothtr v. Simmons, 5 (e) Dixon r. Yates, 5 Bam. & 

B. & Aid. 333. Adol. 313 ; Lackington v.Aiher- 

(fl) 29 Car. II. c. 3, s. 4. ton, 7 Man. & G. 360, 

(6) Ante, p. 35. (J) ^^^^y P- 29* 

(c) Rawson v. Johnson, 1 East, 
203. 
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Stoppage in 
transitu. 



First allowed 
by Court of 
Chancery. 



Under certain circumstances, however, the vendor of 
goods has a right to resume their possession, with which 
he had previously parted under a contract for sale. 
This right is called the right of stoppage in transitu ; 
and it occurs when goods are consigned entirely or 
partly (g) on credit from one person to another, and 
the consignee becomes bankrupt or insolvent before the 
goods arrive. In this event the consignor has a right 
to direct the captain of the ship, or other carrier, to 
deliver the goods to himself or his agent instead of to 
the consignee, who has thus become unable to pay for 
them. The right of stoppage in transitu was first al- 
lowed and enforced only by the Court of Chancery, 
which, in the exercise of its equitable jurisdiction, con- 
sidered that, under the circumstances above mentioned, 
it was very allowable in equity for the consignor to get 
his goods again into his own hands (A). But the right 
was subsequently acknowledged by the courts of law ; 
and it is now constantly enforced by them. As this 
right was originally of equitable origin, it cannot be 
expected to depend on strictly legal principles ; and the 
doctrines of law on this particular subject are in fact 
unlike its usual doctrines on other matters. Thus it is 
at variance with the general principles of law that a 
man should be allowed to transfer to another a right 
which he has not, or that a second purchaser should 
stand in a better position than his vendor (i) ; but the 
consignee of goods may, by endorsing the bill of lading 
to a bond fde indorsee, defeat the consignor's right to 
stop in transitu (A). So a deliveiy of goods into the 
possession of a carrier appointed by the vendee is^ in 



te) Hodgumv. Loy,7T. R.440. 

{h) Wiseman v. Vandeputt, 2 
Vern. 203; Snee v. Prescot, 1 
Atk. 245. 

(i) Dixon v. Yates^ 5 Barn. & 
Adol. 339. 



(/c) Lickbarrow v. Maton, 2 T. 
R. 63 ; 1 H.BI. 357; 6 East, 21 ; 
1 Smith's Leading Cases, 388; 
Jenkyns v. Usbome, 7 Man. & Gr. 
678, 699. 
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construction of law^ a delivery to the vendee himself, 
and divests the vendor's lien for the unpaid purchase- 
money (Z) ; but until the transitus is completely ended, or 
the goods come to the actual possession of the vendee, 
the vendor's right to stop them in transitu may still be 
exercised in the event of the bankruptcy or insolvency 
of the vendee (m), unless indeed such right be defeated, 
as we have said, by a bond fide indorsement of the bill 
of lading. Thus, although by the sale of the goods 
the property in them, involving the risk of their loss, 
passes to the purchaser, and although the possession of 
them be delivered to a carrier named by him, still such 
possession may be resumed by the vendor during the 
journey, in the event of the bankruptcy or insolvency 
of the vendee. As this right is a departure from legal 
principles on the vendor's belialf, it is allowed only in 
one of the two cases of bankruptcy or insolvency, by 
whieh latter term appears to be here meant a general 
inability to pay, evidenced by stoppage of payment (n). 
When possession of goods has been resumed by the 
vendor under his right of stoppage in transitu, he is 
restored to the lien for the unpaid purchase-money 
which he had before he parted with such possession ; 
but, according to the latter opinion, the contract for 
sale is not thereby rescinded (o). 

There is one case in which the property in goods a recovery in 
passes from one person to another by payment of their trover vests ihe 
value without any actual sale. In an action of trover (p) defendaDt. 

(/) Datves v. Peck, 8 T. R. 501, note. The case of Wilms* 

330 ; ante, p. 37 ; Wilmshurst v. hurst v. Bowker, 5 New Cas. 541, 

Bowkery in error, 7 Man. & Or. 7 Scott, 561, 2 Man. & G. 812, 

882. was reversed in error, 7 Man. & 

(wi) Hoist V. Pownal, 1 Esp. Gr. 882. 
240; Northeif v. Field, 2 Esp. (o) Bbxam v. Sanders, 2 Barn. 

613; Jackson v. Nichol, 5 New & Cress. 949; 1 Smith's Leading 

Cases, 508, 519. Cases, 432* 

(n) See Smith's Merc- Law, (p) See ante, p. 22» 
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the plaintiff is entitled to damages eqnal to the Talue of 
the property he has lost, but not further, unless he has 
sustained any special damage. The defendant there- 
fore, having paid the amount of the damages, is entitled 
to retain the goods in respect of which the action was 
brought; and the property in them vests in him ac- 
cordingly (q). 



Alien. 



Infant, idiot 
and lunatic. 



Married wo- 
men. . 



The alienation of personal chattels is prohibited to 
be made by certain persons and for certain objects. 
And first with respect to persons. An alien or foreigner 
is under great restrictions as to the acquirement of real 
estate (r); but with respect to personal chattels he 
stands on the same footing as a natural-born subject ; 
for by the recent act to amend the laws relating to 
aliens (s), it is enacted (t) that from and after the passing 
of the act, any alien, being the subject of a friendly state, 
shall and may take and hold by purchase, gift, bequest, 
representation or otherwise, every species of personal 
property, except chattels real, as fully and effectually to 
all intents and purposes, and with the same rights, re- 
medies, exemptions, privileges and capacities, as if he 
were a natural-bom subject of the united kingdom. 
The gift of an infant or person under the age of twenty- 
one years is voidable (m)> and that of an idiot or lunatic 
appears to be absolutely void (a:) : in this respect the 
law of personal chattels is now the same as that of real 
estate (y). Married women also are incapable of making 
any disposition of personal chattels, except such as may 
be settled in equity in trust for their own sepafate use ; 
for marriage is an absolute gift in law of all the wife's 

(9) Cooper V. Shepherd, 3 C. B. 
266, 272. 

(r) See Principles of tlie Law 
of Real Property, 53. 

(5) Stat. 7 & 8 Vict. c. 66, ex- 



plained by Stat. 10 & 11 Vict. 
C.83. 



(0 Sect. 4. 

(u) Bac. Abr. tit. Infancy and 
Age (t) 3. 

{t) Ibid, tit. Idiots and Luna- 
tics (F). 

(y) See Principles of the Law 
of Red Property, 54. 
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choses in possession to her husband, as well those she 
is possessed of at the time of the marriage, as those 
which come to her during her coverture («). Persons Convicts, 
convicted of treason or felony forfeit on such conviction 
the whole of their goods and chattels to the crown ; and 
nothing but a bona fide alienation for a valuable con- 
sideration, made previously . to conviction, can avert 
such forfeiture (a). When a felony is not capital, the 
punishment endured has the e£fect of a pardon (b) ; but 
the restoration to civil rights does not take effect till 
the determination of the period of punishment . All per- 
sonal property, therefore, which accrues to a felon during 
his transportation is forfeited to the crown (c) ; but a 
mere contingent interest will not be forfeited, if it do 
not vest until the expiration of the period of banish- 
ment (c2). 

With regard to the objects for which the alienation of 
chattels personal are prohibited, gifts to charitable pur- 
poses are not restricted, neither are corporations ex- 
cepted objects, as in the case of landed property («). 
But by a statute of the reign of Elizabeth (/), the gift Gift for defrand- 
or alienation of any lands, tenements, hereditaments, iDgc"^**®'*' 
goods and chattebj made for the purpose of delaying, 
hindering, or defrauding creditors, is rendered void as 
against them, unless made upon goody which here means 
valuable^ consideration and bon^ fide to any person not 
having at the time of such gift any notice of such fraud. 
The fraudulent purpose intended by this statute can of 

(2) Co. Litt. 300 a ; 1 Rop. (d) Stokes v. Holden, I Keen, 

Hu8b.& Wife, 169. See jp<?«*, the 145. 

chapter on Husband and Wife. (e) See Principles of the Law 

(a) 3 Rep. 82 b; 4 Bla. Com. of Real Property, 55. 

387, 388; Perkins y. Bradley, 1 (/) Stat 13 Eliz. c. 5. See 

Hare, 219. stat. 6 Geo. IV. c. 16, s. 73 ; also 

(6) Stat 9 Geo. IV. c. 32, s. 3. 1 & 2 Vict c. 110, s. 59 ; 7 & 8 

(c) Hoberts y.Walkerf 1 Russ. Vict. c. 96, s. 19. 
& M. 752i 
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course only be judged of by circumstances. Thus it has 
been held that if the owner of goods make an absolute 
assignment of them by deed to one of his creditors, and 
yet remain in the possession of the goods, such remain- 
ing in possession is a badge of fraud, which renders the 
assignment void, by virtue of the statute, as against the 
other creditors (g). But if the assignment be made to 
secure the payment of money at a Aiture day, with a 
proviso that the debtor shall remain in possession of the 
goods until he shall make default in payment, the pos- 
session of the debtor, being then consistent with the 
terms of the deed, is not regarded in modem times as 
rendering the transaction fraudulent within the meaning 
Mortgage of of the statute (A). Such a transaction is in fact a mort" 
gage of the goods, analogous to a mortgage of lands (i). 
The property in the goods passes at law by the deed to 
the mortgagee (A), whilst the possession of them right- 
fully remain with the mortgagor. The mortgagee there- 
fore cannot maintain an action of trover for the goods 
against a stranger, until default has been made by the 
mortgagor in payment of the money secured (Z). In 
this respect a mortgage of goods differs from a mere 
pledge, in which the property in the goods remains with 
the pledgor, and the pledgee obtains possession only, 
the right to retain which constitutes his lien for the 
money he has advanced (m), and enables him to main- 

(g) Twyne^s case, 3 Rep. 80 b; (/) Bradley v. Copley , 1 C. B. 

1 Smith's Leading Cases, 1 ; Ed- 685. If the mortgagor should 

toards ▼. Harben, 2 T. Rep. 587. retain possession after de&ult in 

(A) Edtoards v. Harben, 2 T. payment at the time specified, it 

Rep. 587 ; Martindale ▼. Booth, may be doubted whether the se- 

3 Bam. & Adol. 498 ; B^ed v. curity would not then be void as 

Wilmot, 7 Bing. 577. against creditors under the statute 

(i) See Principles of the Law of Elizabeth, for by the terms of 

of Real Property, 331 . the deed, the mortgagor is only to 

(k) Gale v. Burnell, 7 Q. B. enjoy possession until default* 

850. (ot) Ante, p. 26. 
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tain an action of trover (n). The chief disadvantage in 
a mortgage of goods is, that, as the goods continue in 
the possession of the mortgagor as reputed owner, they 
will, by virtue of provisions in the bankrupt and insol- 
vent acts, become liable, in the event of his bankruptcy 
or insolvency, to be sold for the benefit of his creditors 
generally (o). And even if the mortgagee should have 
obtained possession of the goods, he will not be allowed 
to avail himself of his bill of sale, in the event of the 
subsequent insolvency of his debtor (p), 

Choses in possession have long been liable to invo- involanta^ 
luntary alienation for the payment of the debts of their J^ySi'^t°of 
owner. On the decease of any person, his personal debts, 
property geuerally has always been liable, in the first 
place, to the payment of his debts of every kind. And 
if a creditor take proceedings against his debtor in the 
debtor's lifetime, a sale of his goods and chattels may be 
procured by means of a writ oi fieri facias (fi. fa.) Writ of fieri 
issued in execution of the judgment of the court. This '^*^"*- 
writ is of very ancient date, and is usually said to be 
given by the common law ; though some suppose that 
its name arose from the wording of the statute of 
Edward I.(q), by which the writ of elegit was pro- 
vided (r). The writ directs the sheriff to cause the debt 
to be realized out of the goods and chattels of the 
debtor, quod fieri facias de bonis et catalliSf &c. ; and a 
sale of the goods is made by the sheriff accordingly. 

(») Legg V. Evans, 6 Mee. & B. 300. See also stet 7 & 8 Vict. 

Wels. 36. c. 96, s. 21, wbich is differently 

(o) Ri/all V. Roller 1 Atk. worded from the corresponding 

165, 170; S. C. nom. Rydl v, section of the other act 

Rtnokzy 1 Yes. sen. 348; stat. (q) Stat. 13 Edw. I. c. 18, 

6 Geo. IV. c. 16, s. 72; 1 & 2 called the Statute of Westminster 

Vict.c. 110, 8. 57; 7 & 8 Vict, the Second. See Principles of 

c. 96, 8. 17. See post, p. 47. the Law of Real Property, 59. 

(p) Stat. 1 & 2 Vict. c. 110, s. (r) Bac. Ahr. tit. Execution 

61. See Hunt v. Robins, 3 Q. (C). 
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Statate of 
Frauds, 



Levari facias. 



Elegit. 



Gk>odft however are not, like lands, afiected by the mere 
entry of a judgment of a court of law against their 
owner. The debtor was always allowed to alienate his 
goods until the writ of execution was issued ; although, 
by a fiction of law, all judicial proceedings, writs of 
execution included, formerly related back to the first 
day of the term to which they belonged («)• Goods, 
therefore, which had been sold after the first day of 
a term, might yet practically have been seized under a 
writ of fi, fa. relating back to that day, but subse- 
quently issued. To remedy this evil, it was enacted by 
one of the sections of the Statute of Frauds (0, that no 
writ of fieri facias or other writ of execution shall bind 
the property of the goods against which it is sued, but 
from the time that such writ shall be delivered to the 
sheriff, undersheriff, or coroners, to be executed ; and 
the o£Scer is required, upon receipt of the writ, to indorse 
on it (without fee) the day of the month and year on 
which he received it. Goods and chattels may there- 
fore be safely alienated, although judgment may exist 
against the owner, provided a writ of execution be not 
actually in the hands of the sheriff. And an alienation 
to secure or satisfy another creditor is not void within the 
above-mentioned statue of the 13 Elizabeth (ti), although 
made with the intention of defeating an expected execu- 
tion of the judgment creditor (x). Besides the sale of 
goods under the writ oi fieri facias, there might also be 
a writ of levari fadasy now disused, by which the sheriff 
levied the corn and other present profit which gtew on 
the lands, together with the rents then due, and the 
cattle thereon (y). And by the writ of elegit, the goods 
of the debtor are delivered to his creditor at an appraised 



(s) Com. Dig. tit. Execution 
(D 2) ; Anon. 2 Ventr. 218. See 
2 Sugd. Vend. & Pur. 9tb ed. 
198. 

(0 Stat. 29 Car. II. c. 3, s. 16. 



(u) Stat. 13 Eliz. c. 5. 

(x) Wood V. D'me, 7 Q. B. 
892. 

(y) 2 Wms. Saunders, 68 8, 
n.(l). 



OF THE iUENATION OF 0H08E8 IN POSSESSION. 47 

value, together with possession of his lands (z). It has 
however been recently enacted, that the wearing apparel 
and bedding of any judgment debtor or his family, and 
the tools and implements of his trade (not exceeding 
in the whole the value of five pounds), shall not be liable 
to seizure under any execution or order of any court 
against his goods and chattels (a). 

Choses in possession are also liable to involuntary Bankruptcy. 

alienation on the bankruptcy of their owner. In this Personal estate 

event all the personal estate of the bankrupt, where- vesu'in'Tfe 

soever the same may be found or known, vests at once assignees. 

in the assignees under the bankruptcy by virtue of their 

appointment (b) ; and in order to prevent traders from 

obtaining false credit from the possession of property 

which is not their own, it is provided (c) that if any Goods in the 

bankrupt, at the time he becomes bankrupt, shall, by S?der*or dispo- 

the consent and permission of the true owner thereof, sitionofabank- 
i . ,. . J j» '^^ J ruptorinsol- 

have in his possession, order, or disposition, any goods vent. 

or chattels, whereof he was reputed owner, or whereof 
he had taken upon him the sale, alteration, or disposi- 
tion as owner, the commissioner acting in the bank- 
ruptcy {d) shall have power to sell and dispose of the 
same for the benefit of the creditors. Similar provisions 
have also been made in favour of the assignees of per- 
sons taking the benefit of either of the acts for the relief 
of insolvent debtors (e). 

(z) PulUn V. Purbecke, 1 Ld. po$t, the chapter on Bankruptcy. 

Raym. 346. See the present (c) Stat. 6 Geo. IV. c. 1 6, s. 72 j 

forms of this <^rit and of the writ Fawcett v. Feame, 6 Q. B. 20. 

of fi. fa., 9 Adol. & EU. 986, et (d) Stat. 1 & 2 Will. IV. c. 

ley., 5 New Cases, 366, et seg. 56, s. 7; 5 & 6 Vict. c. 122, ss. 

(a) Stat. 8 & 9 Vict. c. 127, 59, et seq, 

8. 8. (e) Stat. 1 & 2 Vict. c. 110, s. 

(6)Stat.6Geo.IV.c.l6,8.63; 57; 7&8 Vict.c. 96, s. 17. See 

1 & 2 WiU. IV. c. 56, 8. 25. See pott, the chapter on Insolvency. 
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CHAPTER IV, 

OF SHIPS, 

There is one important class of choses in possession 
which the policy of the law has rendered subject to 
peculiar rales, namely, ships and vessels. In order to 
encourage British shipping, many privileges with respect 
to the importation and exportation of goods have been 

British vessels, conferred exclusively on British vessels (a) ; but no ship 
can, with some slight exceptions, be admitted to be a 
British ship unless duly registered and navigated as 
such(&). The rules respecting the navigation of British 
vessels do not fall within the scope of our present trea- 
tise; but their registration is important as affecting the 
property which may be held in them. By a recent act 

Registration of of parliament " for the registering of British vessels (c),** 
ntis vesses. ^^^ j^^^ ^^ ^j^j^ subject have been consolidated, and 
the provisions of former acts re-enacted. According to 
these provisions, no ship can enjoy the privilege of a 
British vessel unless it be registered by the collector 
and comptroller of customs in the port of the united 
kingdom to which it belongs, or by other officers in the 
colonies and possessions abroad (d). Prior to registra- 
tion, a declaration must be made by the owner of the 
vessel, or by a prescribed number of the owners if more 
than one, in a form provided by the act(e), stating when 
and where the ship was built, and the names, occupa- 

(a) Stat. 8 & 9 Vict. c. 88. The IV. c. 55 ; 6 Geo. IV. c. 1 10, and 
former statutes were 3 & 4 Will. 4 Geo. IV. c. 41, besides earlier 
IV. c. 54, and 6 Geo. IV. c. 109, statutes. 

besides earlier statutes. (d) Stat. 8 & 9 Vict. c. 89, ss, 

(b) Stat 8&9 Vict, c.88, s. 13. 2, 3, 10, 11. 

(c) Stat 8 & 9 Vict c. 89. The (e) Sect 13. 
former statutes were 3 & 4 Will. 
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-tions and residences of the owners, and that they are 
British subjects, denizens, or naturalized, and that no 
foreigner, directly or indirectly, has any share or part 
interest in the ship. A certificate of registry is then Certificate of 
given in a prescribed form(/), and a bond is taken from ^^^y^ 
the master, and such of the owners as attend to make 
the above declaration, to the effect that the certificate 
shall be solely made use of for the service of the ship or 
vessel for which it is gran ted,, and shall be delivered up 
in certain cases (^). The certificate accordingly always 
accompanies the ship. This certificate may be renewed, 
and the vessel registered de novo, if the certificate should 
be lost or mislaid (A), or on the conviction or abscond- 
ing of any person who may have illegally detained it(i), 
or on any change of property in the ship (j). And if 
the owner or owners who shall have made the above 
declaration shall have transferred all their shares in the 
ship, or if the ship after registration should in any 
manner be altered, so as not to correspond with all the 
particulars contained in the certificate of her registry, 
then a new registration is imperative (A). But the name 
by which a vessel has been once registered can never 
afterwards be changed (/ )• 

The property in every British vessel, of which there Property in 

.1 • 'J 1 X 1- J* -J J Britiah vessels 

are more than one owner, is considered to be divided divided into 64 
into 64 equal shares; and the proportion held by each «q«al parts, 
owner is described in the registry as being a certain 
number of 64th shares. But the right to such small 
fractional shares as may exceed the number of 64th 
shares into which the property in any ship can be re- 
duced, is not affected by reason of the same not having 
been registered. And partners in trade may hold any 

(/) Sect. 2. (J) Sect. 42. 

(g) Sect. 23. (fe) Sects. 11,31. 

(k) Sect 29. (/) Sect. 27. 
(0 Sect. 30. 
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ship, or any share in a ship, in the name of. the copartp- 
nership, without distinguishing the proportionate interest 
of each of the owners (m) ; \he names of all the partners 
must however appear on the registry in addition to the 
Thirty-two name of the firm (n). No greater number than thirty- 
admitted."^^ two persons can be legal owners of any ship at the 
same time ; but this provision is not to affect the equi- 
table title of minors, legatees, creditors or others ex- 
ceeding that number, dyly represented by or holding 
from any of the persons, within that number, registered 
as legal owners of any share ; and three or more of the 
trustees of any joint stock company may, by permission 
of the commissioners of customs, obtain the registration 
of any ship or vessel belonging to the company, stating 
the name and description of the company instead of the 
names and descriptions of the shareowners(o). Subject, 
however, to these provisions, the registry of a person's 
name as owner is conclusive as to hisjititle both at law 
and in equity; for the object of the^t^ct is to make a 
public accessible registry of the true ownership of all 
British vessels (p). If, therefore, three persons should 
register their ship in the names of two of tbem only, the 
third would be without any remedy for his share (y). 

Rights and lia- Part owners of ships are tenants in common, subject 
owners.''^ ^*'^ to certain rules enforced by the Court of Admiralty for 
the disposition of the ship in case of dispute (r). Each 
part owner is at full liberty to dispose of his share with- 
out the assent of the others; and the mere circumstance 
of owning a share in a ship will not make the owner 
personally liable for repairs or other outgoings in respect 

(m) Sect. 35. v. Whitmore, 2 My. & Cr. 177. 

(n) Slater v. Willis, I Beav. (q) Battersbyv. Sm^^thySMsid. 

354, 361. 110; Slater y. Willis, 1 Beav.354. 

(o) Stat. 8&9Vict.c. 89, 8.36. (r) Sse Abbot on Shipping, 

(p) Mestaer v. Gillespie, 11 pt. i. c. 3; Davis y. Johnston, 4 

Ves. 621, 625. See Davenport Sim. 539. 
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of the ship(s). But a part owner will be personally lia- 
ble for all debts on^behalf of the ship incurred with his 
actual or implied consent. If, therefore, all the owners 
have agreed in appointing one of their number to be 
manager (or ship's husband^ as he is termed (0), or if Ship's hasbaDd. 
the ship be placed under the management of the master, 
and the owners divide the profits (u), the ship's husband 
in the one case, or the master in the other, is thereby 
rendered the agent of each part owner : each part owner 
will accordingly be in these cases personally liable for 
the full amount of all debts which may be incurred for 
repairs and other necessary expenses. But the ship's, 
husband has no right to insure the ship on behalf of the 
other owners without authority for that purpose either 
express or implied (:r). 

Whenever the property in any British ship or any TraDsfer of pro- 
part thereof shall, after registry, be sold to any other of J^j^il" ^"^"** 
her majesty's subjects, the same must be transferred by 
bill of sale or other instrument in writing (but which 
need not be a deed (y)), containing a recital of the cer- 
tificate of registry, or the principal contents thereof, 
otherwise such transfer shall not be valid or effectual 
for any purpose whatever either in law or in equity. 
But no bill of sale is to be deemed void by reason of 
any error in the recital, or by the recital of any former 
certificate of registry instead of the existing certificate, 
provided the identity of the ship or vessel intended in 
the recital be effectually proved thereby (z); and owners 

(0 Briggsyf, Wilkinson, 7 Barn. & Cress. 30, 35. 

& Cress. 30. (x) Robinson v. Gleadow, ubi 

(/) Helme ▼. Smith, 7 Bing. supra. 

709 J S. C. 5 Moo. & Pay. 744 ; (y) Hunter v. Parker, 7 Mee. 

RobinMony.Gleadow, 2 N.C. 156; & Wels. 322, 343. 

S. C. 2 Scott, 250. {z) Stat. 8 & 9 Vict. c. 89, s. 

(u) Ex parte Bland, 2 Rose, 34. 
91; Briggs Y,Wilkin8on, 7 Bam. 

e2 
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of fractional parts of ships above the number of integral 
64th parts into which the property in the ship can be 
reduced by division^ may transfer the same one to an- 
other, or jointly to any new owner, by memorandum 
upon their respective bills of sale, or by fresh bill of 
Exempt from sale (a). And every bill of sale and other assignment 
mp uiy. ^j. ^^^ ^j^jp ^^ vessel, or any interest, share or property 
therein, either absolutely or by way of mortgage, is ex- 
Must be regis- empt from stamp duty (&)• But no bill of sale or other 
^ • instrument in writing shall be effectual to pass the pro- 

perty in any ship or vessel, or any share thereof, or for 
any other purpose, until registry is made of the follow- 
ing particulars : namely, the name, residence and de- 
scription of the vendor or mortgagor, or of each vendor 
or mortgagor if more than one ; the number of shares 
transferred ; the name, residence and description of the 
purchaser or mortgagee, or of each purchaser or mort- 
gagee if more than one ; and the date of the bill of sale 
or other instrument, and of the production of it for 
registration. And if the vessel is not about to be regis- 
tered de novoy the collector and comptroller of the port 
where the ship is registered are required to indorse the 
above particulars of such bill of sale of other instrument 
on the certificate of the ship's registry, when the same 
Indorsemeot of shall be produced to them for that purpose (c). Every 

on^the certifi^* ^^^ ^^ ^*'® ^^ * ®*^*P ^^^^^'^ therefore be registered im- 
cate of the ship's mediately, and an indorsement of the sale should, as 
registry. g^^^ ^g practicable, be made on the certificate of regis- 

try; for the provisions of the Registry Act are such, that 
if the certificate of the ship's registry be not indorsed as 
above mentioned within thirty days from the registry 
of the sale or mortgage, if the ship be in the port to 
which she belongs, or within thirty days from her 
arrival in port, if she be at sea, a subsequent purchaser 

(a) Sect. 35. (c) Stat. 8 & 9 Vict. c. 89, s. 

(6) Stat. 6 Geo. IV. c.4I, s. 1 ; 37. 
8 & 9 Vict. c. 89, 8. 35. 
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or mortgagee, by obtaining a prior indorsement of bis 
bill of sale on the certificate of the ship's registry, may 
obtain priority over the former purchaser or mortga- 
gee (d). The collector and comptroller of customs of 
any port where a ship may happen to be have also 
power to indorse, according to the act, the certificate 
of the ship's registry with any bill of sale, having first 
given notice to the collector and comptroller of the port 
to which the ship belongs, who are to send information 
of any other bill of sale previously registered (e). 

When a transfer of any British ship, or of any share Mortgage of 
therein, is made only as a security for the payment of ^^^^' 
a debt or debts, either by way of mortgage, or by 
assignment to a trustee or trustees for sale, it is to be 
so stated in the registry of the transfer, and also in the 
indorsement of the transfer on the certificate of the 
ship's registry ; and the transferee is not, by reason of 
such transfer, to be deemed to be the owner of the 
ship or share transferred ; nor is the transferor to be 
deemed to have ceased to be owner, any more than if 
no such transfer had been made ; except so far as may 
be necessary for the purpose of rendering the ship or 
share transferred available, by sale or otherwise, for 
the payment of the debt or debts, for securing the pay- 
ment of which such transfer shall have been made(/). 
But, notwithstanding the mortgagor still continues to 
be owner, the right of the mortgagee, if his security be 
duly registered, will not be affected by the bank- 
ruptcy (ff) or insolvency (A) of the mortgagor. A Bri- 

(d) Sects. 38, 39. See Ex ». 57 ; 7 & 8 Vict. c. 96, s. 17. 
parte Jones, 2 Cro. & Jenr. 513 ; These acts refer to the former 
S. C. 2 Tyrwh. 671. act for registering British vessels, 

(e) Sect. 40. 3 & 4 Will. 4, c. 55 ; but this 
(/) Sect. 45. Irvitig v. Hi- act is not repealed by the present 

chardson, 2 Bam. & Adol. 196. one, its provisions being merely 
(g) Sect. 46. re-enacted verbatim, with certain 

(h) Stat. 1 & 2 Vict. c. 110, additions. 
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tish ship, therefore, forms an exception to the rule, that 
the whole legal estate or interest in all property mort- 
gaged vests in the mortgagee. The mortgagor still re- 
tains a legal interest, which he may assign, subject to 
the mortgage (i) ; but should the mortgagee take pos- 
session of the vessel before the conclusion of her voyage, 
he will be entitled to the whole of the accruing freight 
for payment of his debt (k). 

Charter-party. Sometimes a vessel is hired for a given voyage. The 
instrument by which such hiring is effected is termed a 
charter-party. Whether the legal possession of the 
ship passes to the hirer (or charterer, as he is called) 
depends on the stipulations contained in the charter- 
party, such as whether the charterer or the owner is to 
provide the seamen, and keep the vessel in order (Z). 
Where a merchant ship is open to the conveyance of 

GeDeral ihip. goods generally, it is called a general ship., The receipt 

Bill of lading, for the goods given by the master is called the bill of 
lading : it states that the goods are to be delivered to 
the consignee or his assigns ; and by the custom of 
merchants, the bill of lading, when indorsed by the 
consignee with his name, becomes a negociable instru- 
ment, the delivery of which passes the property in the 

Freight. goods (wi). The money payable for the hire of a ship, 

or for the carriage of goods in it, is the freight, which, 
whether accrued or accruing, is assignable in the same 
manner as any other ordinary chose in action (n). 

Steam Packet Compam/, 8 Ad. & 
£11. 835. 

(w) Caldwell Y. Ball, 1 T.Rep. 
205, 216. 



(J) Ex parte Jones, 2 Cro. & 
Jer. 513; S. C. 2 Tyrw. 671. 

(k) Dean v. M'Ghie, 4 Bing. 
45 ; S. C. 12 J. B. Moore, 185; 
Kerswill v. Bisfiop, 2 Cro. & Jer. 
529 ; S. C. 2 Tyrw. 602. 

(/) Dean v. Hogg, 10 Bing. 
345 ; Fenton v. City of London 



(n) Douglas v. Russell, 4 Sim. 
524 ; 1 M. & K. 488; Leslie v. 
Guthrie, 1 New Cases, 697. 
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PART IL 

OF CHOSES IN ACTION. 
CHAPTER I. 

OF ACTIONS EX DELICTO. 

In addition to moveable goods, or choses in possession^ 
we have observed {a\ that there existed also in ancient 
times choses in action^ or the liberty of proceeding in 
the courts of law either to recover pecuniary damages 
for the infliction of a wrong or the nonperformance of 
a contract, or else to procure the payment of money 
due. The actions to be thus brought were, of course, 
not real, but purely personal actions. Real actions 
were brought for the recovery of land or real property ; 
but the above mentioned actions were against persons 
only, and the object was merely to obtain from them 
money, being the only recompense generally available. 
In this respect the law has undergone no change. A Mooey only is 
money payment is all it can generally obtain for the actfo^uL*.'* 
person aggrieved (6) ; although equity, if resorted to in 
the Court of Chancery, will often give a more appro- 
priate remedy, by issuing an injunction to restrain the 
wrong-doer from continuing his wrong, or by decreeing 
the specific performance of a contract. In many cases, 
however, money is a sufficient recompense; and then 
the right to bring an action at law, in other words a 
legal chose in action, constitutes a valuable kind of per- 
sonal property. 

(a) AntCy p. 4. replevin are exceptions, see ante^ 

{h) The actions of detinue and p. 3. 
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Actioos ex de- 
licto and ex 
contractu. 



The inflictioQ of a wrong, and the nonperformance of 
a contract, are evidently the two grand sources from 
which personal actions ought to proceed. If one man 
commits a wrong against* another, justice evidently re- 
quires that he should give him satisfaction ; and if one 
man enters into a contract with another, he certainly 
ought to keep it, or make reparation for its breach ; or 
if the contract be to pay a sum of money, the money 
ought to be duly paid. Personal actions are accord- 
ingly divided by the law of England into two great 
classes, actions ex delicto, and actions ex contractu (c). 
The former arises in respect of a wrong committed, 
called in law French a tort ; the latter, in respect of a 
contract made for the performance of some action, which 
thus becomes a dutif, or for the payment of some money, 
which thus becomes a debt. Let us consider, in the 
present chapter, the right of action which occurs ex de- 
licto, or in respect of a tort. 



Maxim actio 
personalis mo- 
ritur cum per- 
sonk. 



Exceptions on 
death of the 
party injured. 



The ancient law, in its dread of litigation, confined 
the remedy by action for a tort or wrong committed, to 
the joint lives of the injurer and the injured. If either 
party died, the right of action was at an end, the 
maxim being €u:tio personalis moritur cum persona (d). 
In this rule, actions ex delicto only were included; of 
which, however, there seem to have been more than any 
other in early times. But by an early statute («), the 
same action was given to the executor for any injury 
done to the personal estate of the deceased in his life- 
time, whereby it became less beneficial to the executor, 
as the deceased himself might have brought in his 
lifetime. And by a recent statute (/), an action is given 
to the executors or administrators of any person de- 



(c) 3 Black. Com. 117. 
(rf) 1 Wm8.Saund.216a,n.(l). 
(e) Stat. 4 Edw. III. c. 7, dc 
bonis asporiatis in vit6 testatoris. 



extended to executors of execu- 
tors by Stat. 15 Edw. III. c. 5. 

(/) Stot. 3 & 4 Will. IV. c. 
42, s. 2. 
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ceased, for any injury to the real estate of such person, 
committed within six calendar months before his death, 
for which an action might have been maintained by 
him; so that the action be brought within one year 
after the death of such person ; and the damages, when 
recovered, are to be part of the personal estate of such 
person. And by a still more recent statute {g) it is pro- 
vided, that whenever the death of a person shall be 
caused by such wrongful act, neglect or default, as 
would (if death had not ensued) have entitled the party 
injured to maintain an action and recover damages in 
respect thereof, the wrong-doer shall be liable to an ac- 
tion for damages, notwithstanding the death of the per- 
son injured, and although the death shall have been 
caused under such circumstances as amount in law to 
felony. Under this act, one action only can lie for the 
same subject-matter of complaint; and such action 
must be commenced within twelve calendar months 
after the death of the deceased (A), in the name of his 
executor or administrator (i), and must be for the bene- 
fit of the wife, husband, parents, grandfather and grand- 
mother, stepfather and stepmother, children, grand- 
children and stepchildren of the deceased, in such shares 
as the jury shall direct (A). Previously to this statute, 
a man who had been maimed by another could recover 
compensation for the injury; but if he died of his 

(g) Stat. 9 & 10 Vict. c. 93. word << parent'' shall include fa- 

(A) Sect. 3. ther and mother, and grandfather 

(t) Sect. 2. and grandmother, and stepfather 

(Jk) Sects. 2, 5. This act is a and stepmother ; and the word 

specimen of the common absur- " child" shall include son and 

dityof modem acts of parliament, daughter, and grandson and 

in introducing an interpretation granddaughter, and stepson and 

clause in one section just to vary stepdaughter. Now the words 

the meaning of another. It en- " parent" and " child" occur only 

acts in one section that the action in the one place just mentioned, 

shall be for the benefit of the besides this interpretation clause. 

wife, husband, parent and child ; Why not therefore say at once 

and in another section, that the what is really intended? 
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wound y his family could obtain no recompense for the 
loss of a life which might have been their only depend- 
ence. And eren now, when the death of a person is 
not caused^ no action can be brought by his executor 
or administrator for any injury which affected him per- 
Bonally, if it did not touch his property. Thus it has 
been held, that an executor or administrator cannot 
have an action for a breach of promise of marriage with 
the deceased, where no special damage can be stated 
to have accrued to her personal estate (Z). 

Death of the Not only the death of the injured party/ but also 

wrong-doer. ^^^ ^f ^^^ wrong-doer, formerly put an end to every 
action which arose from a tart or wrong ; and this was 
the case up to a very recent period ; although if the 
executor or administrator had profited by the wrong 
done, the injured party was able to recover from him 
the money or goods he had thus gained (m). But by a 
recent statute (n) an action may now be maintained 
against the executors or administrators of any person 
deceased, for any wrong committed by him within six 
calendar months before his death against another per- 
son, in respect of his property real or personal ; so as 
such action be brought within six calendar months after 
such executors or administrators shall have taken upon 
themselves the administration of the estate and effects 
of such person. And the damages to be recovered in 
such action are to be payable in the like order of admi- 
nistration as the simple contract debts of such person. 
The remedy afforded by this statute does not preclude 
such action as might have previously been brought 
against the executor or administrator (o). 

(/) Chamberlain v. Williamton, (n) Stat. 3 & 4 Will. IV. c. 42, 

2Mau.&Sel.408,4]5. 8.2. 

(ni) Powell v. Rees, 7 Ad. & El. (o) Powell v. Rees, ubi supra. • 

426. 
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There is one peculiar action founded on tort, to which, Action for di- 
from the nature of the case, the deceased himself can- *?•*■"• 
not be liable, but which is maintainable by the common 
law against his executors or administrators. This is the 
action for dilapidations of the houses or buildings on 
a benefice; and it is brought by the new incumbent 
against the executors or administrators of his prede- 
cessor. This action cannot be said to be an exception 
to the rule actio personalis moritur cum persona, for the 
deceased is not liable during his lifetime ; the plaintiff 
must be the succeeding incumbent; and an action can- 
not be said to die which never had or could have any 
existence (p). However in the case of resignation or 
exchange, the preceding incumbent is himself liable for 
dilapidations (q). In estimating the damages to be re- 
covered in this action, the rule is as follows : — ^The 
incumbent is bound to maintain the parsonage and 
chancel in good and substantial repair, restoring and 
rebuilding, when necessary, according to the original 
form, without addition or modern improvement ; and he 
is not bound to supply or maintain any thing in the 
nature of ornament, to which painting (unless neces- 
sary to preserve exposed timbers from decay) and white- 
washing and papering belong (r). And no damages 
can be recovered on account of neglect to cultivate the 
glebe lands in a husbandlike manner (s). 

(p) SoWcTj V. XfltrrcJice, Willes, (r) Witev. Metcalf, 10 Barn. 

421. & Cress. 299. 

(g) Dawnes v. Craig, 9 Mee. (<) Bird v. Relph, 4 Bam. & 

& Wels. 166. Adol. 826. 
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CHAPTER II. 



OF CONTRACTS. 



Personal actions, we have observed (a), may be brought 
not only on account of the infliction of a wrong, but also 
to recover pecuniary damages for the nonperformance 
of a contract, or to procure the payment of money due, 
if the payment of a specific sum be the subject of the 
contract. As the payment of money is the law's ulti- 
mate remedy in personal actions, an action for a given 
debt will be effectually satisfied by a judgment that the 
Action of debt, plaintiff do recover his debt ; and this is the judgment 
accordingly given in an action of debt, which lies for 
the recovery of a specific sum due from the defendant 
to the plaintiff(6). But when no specific sum is claimed, 
the action can only, in the law phrase, sound in damages; 
and the amount of the damages to be recovered must be 
assessed by a jury according to the injury sustained (c). 
It is, however, competent to the parties to a contract to 
agree between themselves, that, in the event of a breach 
by either party of any particular article in the contract, 
a given sum shall be recovered from him by the other 
as stipulated or liquidated damages; and in this case 
the whole of the sum thus agreed on may, on a breach 
of the contract, be recovered from the defaulter (rf). 
But where a sum of money is stipulated to be reco- 
vered as liquidated damages in case of the breach of 
an agreement to do several acts, and such sum will, in 
case of breaches of the agreement, be in some instances 



Actions which 
sound in da- 
mages. 



Liquidated da- 
mages. 



(a) Ante, p. 4. 

(6) Stephen on Pleading, 116. 

(c) Ibid. p. 117. 

(rf) Reilfy V. JoneSf 1 Bing. 



302; S. C. 8 Moore, 244; Sugd. 
Vend. & Pur. 221 ; Leighton v. 
Wales, 3 Me. & Wels. 545 ; Price 
V, Greeny 15 M. & W. 346, 354. 
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too large and in others too small a compensation for the 
injury occasioned^ such sum will not be allowed to be 
recovered in case of any breach, but damages only, 
proportioned to the actual injury which the breach has 
occasioned (e). In such a case, if the parties wish to 
bind themselves to pay liquidated damages, they must 
contract in clear and express terms, that for the breach 
of each and every stipulation contained in the agree- 
ment, a sum certain is to be paid ; and in that case, 
although the stipulations may be of various degrees of 
importance, the parties will be held to their contract (/). 

So much then for the legal remedies for a breach of 
contract. Let us now inquire more particularly of what 
a contract itself consists. A contract then, as defined DefiniUon of a 
by Blackstone (^), is '* an agreement upon sufficient contract- 
consideration to do or not to do a particular thing." 
This agreement may be either express or implied ; for implied pro- 
the law always implies a promise to do that which a ™"®' 
person is legally liable to perform, and the action of 
assumpsit on promises is constantly maintained for da- Assumpsit, 
mages for the breach of such an implied contract (A). 
Thus a person who takes the goods of a tradesman is 
liable in assumpsit for their market value ; for, as he 
took the goods, the law will imply for him a promise to 
pay for them. So a person who employs another to 
work for him impliedly contracts to give him reason- 
able remuneration ; and a man who borrows money im- 
pliedly promises to repay it. And in all these cases the 
plaintiff in his declaration plainly states, that the de- 
fendant promised the plaintiff to pay him the money 
on request, yet the defendant, he continues, hath dis- 

(e) Kemble v. Farren, 6 Bing. (/) Per Parke, B., 9 Mee. & 

141 ; S. C. 3 Moo. & Pay. 425 ; Wels. 680. 

Davies v. Pentont 6 Bar. & Cress. (g) 2 Bla. Coifa. 442. 

216, 223; S. C. 9 Dowl. & Ry. {h) Stephen on Pleading, 18. 
369 ; Homer v. Flintoff^ 9 Mee. 
& Wels. 678, 681. 
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regarded his promise, and hath not paid any of the said 
monies or any part thereof (i) ; the promise all the while 
existing in contemplation of law only. 



Parol or sii 
contracts. 



Consideration 
necessaiy. 



(Consideration 
executed. 



Express contracts are either by parol, or word of 
mouthy which are called simple contracts, or by deed 
under seal, which are called specud contracts (j ) ; al- 
though simple contracts may, and often must at the 
iple present day, be evidenced by writing. Let us consider 
first mere parol or simple contracts. A parol contract 
then is an agreement by word of mouth, upon sufficient 
consideration, to do or not to do a particular thing. 
According to the law of England a consideration is an 
essential ingredient in every contract: a promise without 
a consideration is regarded as nudum pactum, and no 
recompense can be recovered for its breach (6), neither 
will its performance be enforced in a court of equity (Z). 
Thus if a man promise to give me 100/. without any 
consideration, he is not bound to perform his promise, 
and I am without remedy if he should break his word. 
So even if I should have done him any service, his sub- 
sequent promise to pay me money or otherwise benefit 
me, for a consideration already executed on my part, 
will not be binding, unless I should have done him 
the service at his request, in which case the promise 
will relate back to the request (m), or unless a request 
can be implied from a subsequent allowance of the ser- 
vice, or from other circumstances (n) ; and if the service 
rendered be of such a nature that the law will imply a 



(i) Stephen on Pleading, 43. 

0) BflWB V. Hughe$, 7 T. R. 
351, n. 

ik) Doctor & Student, dial. 2, 
C.24; 2Bla. Com. 445. 

(/) 1 Fonb. £q. 335, et usq. 

(ffi) Hunt V. BatCy Dyer, 272 a; 
Lampleigh v. Brathtcaity Hob. 
105; 1 Smith's Leading Cases, 67; 



Pawle V, Gunn, 4 N. C. 445, 448; 
Eastwood V. Kenyon, 11 Ad. & 
EU. 438, 451; S.C.3Per.&Dav. 
282 ; 1 Wms. Saund. 264, n. (1). 
(ft) The maxim is omnis rati" 
habitio retrotrahitur et mandato 
aquiparatur, — 1 Wms. Saund. 
264 b, n. (e). 
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promise in respect of it, any subsequent express pro- 
mise different from that which the law will imply will 
be void, as nudum pactum (p). And if the service, or illegal coo- 
any part of it, has been illegal from being contrary to ^utS'**° **" 
the common law or to any statute, such illegal consider- 
ation will not support a promise. Thus a promise made 
in consideration that the other party had published a 
libel at the request of the person making the promise, 
and had also at the like request incurred certain costs, 
was held void on account of the illegality of part of 
the consideration, namely, publishing the libel, which 
vitiated the whole (p). And in like manner the circum- 
stance of a woman's having cohabited with a man is 
not a valid consideration to support a promise made by 
him to pay her a sum of money (y). 

Considerations are divided in law into two classes. Considerations 
good (sometimes called meritorious) and valuable. A go«*orvalu- 
good consideration is that of blood, or the natural love Good, 
and affection which a person has to his children or any 
of his relatives (r). A valuable consideration may be Valuable, 
either pecuniary, namely, the payment of money; or the 
gift or conveyance of anything valuable ; or it may be 
the consideration of the marriage of the party himself or 
of any relative ; or any act of one party from which the 
other, or any stranger at his request, express or im- 
plied, derives any advantage ; or any labour, detriment, 
inconvenience or risk sustained by the one party, if such 
labour be performed, or such detriment, inconvenience 
or risk be suffered by the one party at the request, exr 
press or implied, of the other, although such other may 

(o) Hopkins V. Logan, 5 Mee. & Aid. 650, 652. See however 

& Wels. 241, 247. Gibson v. Dickie^ 3 Mau. & Sel. 

(p) Shackell v. Rosier, 2 Bing. 463. 

N. C. 634, 644. (r) 2 Black. Com. 297, 444. 

(g) Binnington v. Wallis, 4 B. 
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A good consi- 
deratioD insuf- 
ficient to sup- 
port a promise. 



himself derive no actual benefit (s). A good considera- 
tion is not of itself sufficient to support a promise^ any 
more than the moral obligation which arises from a 
roan's passing his word ; neither will the two together 
make a binding contract ; thus a promise by a father to 
make a gift to bis child will not be enforced against 
him (0* The consideration of natural love and affection 
is indeed good for so little in law, that it is not easy to 
see why it should be called a good consideration ; for in 
law it is considered as not good against creditors within 
the statute 13 Elizabeth (u), in which the very phrase 
ffood consideration is used ; it is not good to support a 
contract ; and a gift for such consideration is regarded 
as simply voluntary (:r). The only reason why such a 
consideration should be called good, appears to be, that 
in early times, previously to the passing of the Statute 
of Uses (y), the Court of Chancery enforced a covenant 
to stand seised of lands to the use of any person of the 
blood of the covenantor, on account of the goodness of 
the consideration ; whence it has happened that, since 
that statute, the legal estate (being by that statute an- 
nexed to the use {z) ) will pass to a relative under a 
covenant to stand seised to his use (a). But the rules 
that anciently governed the Court of Chancery do not 
now regulate its proceedings (b) ; although modern 
equity will still interfere in favour of a wife or child in 
some cases in which it will not interpose on behalf of 
strangers (c). 



(s) Selwyn's Nisi Prius, tit. 
Assumpsit, 46; 1 Wms. Saund. 
211 d, n. (2); 2 Wms. Saund. 
137h,n. (e). 

(t) Jeffery v. Jeffery, 1 Craig 
& Ph. 138; Dilbn r. Copptw, 4 
My. & Cr. 647; Hollmoay v. 
Headington, 8 Sim. 324; Meek 
V. Kettlewell, 1 Hare, 464; 1 
Phil. 342. See however Ellis v. 



Nimmo, Lloyd & Goold, 333. 

(tt) Twyne's case, 3 Rep. 80b ; 
ante, p. 43. 

{x) 2 Black. Com. 297. 

(y) 27 Hen. VIII. c. 10. 

(ar) Principles of the Law of 
Real Property, 121, e* seq. 

(a) Ibid. p. 149. 

(b) Ibid, p. 126. 

(c) Ibid. p. 234. 
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A valuable consideration is therefore in all cases ne- Valuable con- 
cessary to form a valid contract. It has indeed been ^Jj^J^^jT 
thought that an express promise^ founded on a moral contract, 
obligation, is sufficient for this purpose (cO- This how- Express promise 
ever appears to be a mistake. An express progiise can roonil*oW^ 
give no original right of action, if the obligation on which tion insufficieDU 
it is founded could never have been itself enforced (e). 
But in some cases a valuable consideration, which might 
have formed a contract by means of an implied promise, 
had its operation not been suspended by some positive 
rule of law, may be revived and made available by a 
subsequent express promise. Thus a debt barred by Debt barred by 
the debtor's having become bankrupt and obtained how^vivwi 
his certificate may be enforced against him, if, after 
his bankruptcy, he expressly promise to pay it(/); 
although such a promise must now, by the modern 
bankrupt acts(^), be made in writing signed by the 
bankrupt, or by some person thereto lawfully autho- 
rized by him in writing. So a simple contract debt, Debt barred by 
which would otherwise have been barred by the Sta- ^^Jl^l^^f 
tute of Limitations (A), from having been incurred up- 
wards of six years, may be revived by a subsequent 
promise to pay, or even by an acknowledgment of the 
debt (i) ; but by a modern statute (J), such promise or 

(d) Lee v. Muggeridge, 5 11 Adol. & EU. 447; S. C. 3 
Taunt. 36. This case may now Per. & D. 276 ; 2 Wms. Saund. 
be considered as virtually over^ 137 f, n. (e). 
ruled by subsequent authorities (/) Truefnan v. Fenton, Cow- 
mentioned in the next note. per, 544 ; Kirkpatrick v. Tai- 

(c) Note to Wennall v. Adney, iersall, 13 Mee. & Wels. 766. 

3 Bos. & PulL 252 ; Litilefield v. The promise may be before or 

SheCf 2 Bam. & Adol. 811 ; after the certificate. 

Meyer v. Hmvorth, 8 Adol. & (g) 6 Geo. IV. c. 16, s. 131 ; 

Ellis, 467 ; S. C. 3 Nev. & Per. 5 & 6 Vict. c. 122, s. 43. 

462; Monkman r. Shepherdson, (A) Stat. 21 Jac. I. c. 16, 8.3. 

11 Adol. & Ell. 411, 415; S. C. (i) Bac. Abr. tit. Limitations 

3 Per. & Day. 182; Jennings v. of Actions (£). 

Brawn, per Parke, B., 9 Mee. & (j) Stat. 9 Geo. IV. c. 14, ». 

Wels. 501 ; Eusttoood v. Kenton, 1, called Lord Tenterden's Act 

F 
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Debt incarred 
duriDg infancy. 



acknowledgment must be made or contained by or in 
some writing, to be signed by the party chargeable 
thereby. And in like manner a debt incurred or con- 
tract made by a person during infancy, and voidable on 
that account, may be confirmed by an express promise 
or ratification made when of full age (A); although such 
a promise or ratification must now, by the statute just 
mentioned (/), be made by some writing signed by the 
party to be charged therewith. 



By the ancient common law, every legal instrument 
in writing was a deed sealed and delivered (m) ; and in 
accordance with this circumstance, contracts are as we 
have seen (n) now divided in law into two kinds only, 
namely, parol (that is verbal) or simple contracts, and 
special contracts made by deed. But as the art of 
writing became general, many parol contracts were, for 
greater certainty, put into writing, though not made by 
Contracts which deed. And by some statutes of modern times, writing 
bTiBMwSung? ^^ required to most simple contracts respecting matters 
of importance. These statutes we shall now proceed to 
notice, premising that in all cases where writing is by 
any statute made necessary to a contract, the contract 
is still a parol one, though evidenced by the writing (o) ; 
but when a contract is made by deed, the deed itself is 
the contract {p). The first and most important statute 
then, by which writing is required to many agreements, 
is the Statute of Frauds (9), which enacts in its fourth 
section, that no action shall be brought whereby to 
charge any executor or administrator upon any special 
promise to answer damages out of his own estate, or 
whereby to charge the defendant upon any special 

{k) Bac. Abr. tit. Infancy and 
Age (I) 8; Williams v. Moor, 
11 Mee. & Wels. 256, 263. 

(/) Stat 9 Geo. IV. 0.14, 8. 5. 

(m) See Principles of the Law 
of Real Property, 114. 

(n) Ante, p. 62. 



Statute of 
Frauds, s. 4. 



(o) Sugd. Vend. & Pur. 125, 
126. 

(p) Dyer, 305 a; Bi/ron v. 
Byron, Cro. Eliz. 472 ; 1 Wms. 
Saund. 274 a, n. (3). 

(q) 29 Car. II. c. 3. 
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promise to answer for the debt, default^ or miscarriage 
of another person ; or to charge any person upon any 
agreement made upon consideration of marriage; or 
upon any contract or sale of lands^ tenements, or here- 
ditaments, or any interest in or concerning them ; or 
upon any agreement that is not to be performed within 
the space of one year from the making thereof; unless 
the agreement upon which such action shall be brought, 
or some memorandum or note thereof, shall be in writing, 
and signed by the party to be charged therewith, or 
some other person thereunto by him lawfully authorized. 
This enactment, it will be observed, does not give to 
writing any validity which it did not possess before. 
A written promise made since this statute, without any 
consideration, is quite as much nudum pactum as it would 
have been before (r). The statute merely adds a further 
requisite to the validity of certain contracts, namely, 
that they shall, besides being good in other respects, be 
put into writing, otherwise no action shall be maintained 
upon them. 

A great number of cases have been decided upon the 
above section of this celebrated statute. One of the 
most important is that of Wain v. Warlters (5), in which Wain v. 
it was held that the statute, in requiring the agreement ^^^^*^^' 
to be in writing, required that the consideration, which is The considera- 
part of the agreement, should be in writing, as well as *^°°ting,*^ ® *" 
the promise itself. And therefore a promise in writing 
to pay the debt of a third person, which did not state 
any consideration, was held to give no cause of action ; 
and parol evidence of a consideration was not allowed 
to be given. This case has been followed by many 
other decisions to the same effect (t). If however the 

(r) See^ Williams on Executors, ing Cases, 147. 

pt. 4, bk. 2, cli. 2, sect 2 ; 1 (t) Saunders v. Wakefield, 4 

Wms. Sauiid. 211,n. (2). Barn. & Aid. 595; Morlei^ v. 

(s) 5 East, 10; 2 Smith's Lead- Boothhy, 3 Bing. 107 ; Clancy v. 

f2 
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consideration for the promise, though not expressly 
stated, can be fairly gathered from the terms of the 
ADsweriogfor writing, that will be sufficient (u). The phrase in the 
roiiwrhgel*' *"' Statute to answer for the debt, default, or miscarriage of 
another person, means to answer for a debt, default, or 
miscarriageybr which that other remains liable (r). Thus 
where one party to an agreement verbally promised the 
other, that, in consideration of his discharging from cus- 
tody a third person whom he had taken in execution for 
debt, he, the first party, would pay the debt, it was held 
that an action might well be brought on this promise, 
although it was not put in writing (to). For this was 
not a promise to answer for the debt of another person, 
to which that other remained liable, but to pay a debt 
from which the other was discharged. It was an ori- 
ginal promise to pay, and not a collateral promise to 
guarantee, which is the meaning in the statute of the 
Space of one word '^ answer for." The words ''any agreement that 
roakioffl™ ^ * ^® °^* *^ ^^ performed within the space of one year from 
the making thereof," have been held to mean an agree- 
ment which appears from its terms incapable of perform- 
ance within the year. Thus where one man promised 
another, for one guinea, to give him a certain number 
on the day of his marriage, it was held that a writing 
was unnecessary, for the marriage might have happened 
within the year (x). So a contract by A. that his exe- 
cutor shall pay 10,000Z. need not be in writing (y); for 

Figgott, 2 Ad. & Ell. 473 ; 1 & £11. 453 ; S. C. 2 Per. & Dav. 

Smith's Leading Cases, 136; 1 430. 

Wms. Saund. 211, n. (cf); Price (tc) Goodmany. Chase, 1 Barn. 

V. Richardson, 15 Mee. & Wels. & Aid. 297. See also Lane r. 

539. Burghart, 1 Q. B. 933. 

(m) Newbury v. Armstrong, 6 [x) Peter y. Compton, Skin. 

Bing. 201; Shortrede y. Cheek, 1 353; 1 Smith's Leading Cases, 

Ad. & £11. 57. 142; Souch y. Strawbridge, 2 C. 

(v) 1 Wms. Saund. 211b, n, B. 808. 

(2); 1 Smith's Leading Cases, (y) Wells v. Horton, 4 Bing. 

134; Green v. Cresswell, 10 Ad. 40. 
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the death of A. and payment of the money may all take 
place within a twelvemonth. It has also been held that, 
in order to bring an agreement within this clause of the 
statute, so as to render writing necessary, both parts of 
the agreement must be such as are not to be performed 
within a year from the making thereof. Thus, where a 
landlord agreed to lay out 50/. in improvements, in con- 
sideration of the tenant undertaking to pay him 5/. a 
year during the remainder of bis term, (of which several 
years were unexpired,) it was held that writing was un- 
necessary (z) ; for although the tenant's part of the 
agreement was not to be performed within a year, the 
landlord's part might reasonably have been so. These 
decisions have considerably narrowed the operation of 
the statute, and have left remaining much of the mischief 
arising from reliance on memory only, which it was the 
intention of the statute to obviate, by requiring written 
evidence (a). The last clause of the enactment has signed by the 
however received a very liberal construction. The words JJJ^^^*** 
are " signed by the party to be charged therewith, or 
some other person thereunto by him lawfully autho- 
rized." And it has been held that any insertion by the 
party of his name in any part of the agreement is a suf- 
ficient signing within the statute (A), provided the name 
be inserted in such a manner as to have the effect of 
authenticating the instrument (c); and it is not necessary 
that both parties should sign the agreement. The whole 
of the agreement must be contained in the writing, either 
expressly or by reference to some other document, but 
the writing is required by the statute to be signed only 

by the party to be charged (d). And as a '^ memo- Memorandum 

or note. 
(z) Donellany, Reid, 3 Barn. 219; Selby v. Selby, 3 Meriv. 
& Add. 899. 4, 6. 

(a) See 1 Smith's Leading (d) Laythoarp v. Bryant^ 2 
Cases, 144, et seq. Bing. N. C. 735, 742. See Sugd. 

(b) Ogilvie V. Foljambe, 3 Vend. & Pur. c. 3, ss. 3, 4, p. 
Meriv. 62. 112, et seq. 11th edit. 

(c) Stokes T. Moor, 1 Cox, 
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randam or note" of the agreement is allowed, a writing 
sufficient to satisfy the statute may often be made out 
from letters written by the party (e), or from a written 
offer, accepted, without any variation (/), before the 
party offering has exercised his right of retracting (^r). 



Sale of goods 
for 10/. or 
upwardi. 



Bankrupt's 
promise to pay 
debt barred by 
certificate. 



The seventeenth section of the Statute of Frauds, 
which relates to contracts for the sale of goods, wares 
and merchandize for the price of 10/. or upwards, has 
been already noticed (A), together with the clause in 
the statute of Geo. IV., called Lord Tenterden's Act, 
by which this enactment has been extended and ex- 
plained (i). We have also incidentally noticed the pro- 
vision of the modern Bankrupt Acts (J), by which it is 
provided that no bankrupt, after his certificate shall 
have been confirmed, shall be liable to pay or satisfy 
any debt, claim or demand, from which he shall have 
been discharged by virtue of such certificate, upon any 
promise made after the suing out of the fiat in bank- 
ruptcy, unless such promise be made in writing signed 
by the bankrupt, or by some person thereto lawfully 
authorized in writing by such bankrupt. 



Lord Tenter- 
den's Act. 



Written ac- 
knowledgment 
required to take 
the case oat of 
the Statute of 
Limitations. 



The next statute which requires our notice is intituled 
" An Act for rendering a written memorandum neces- 
sary to the validity of certain promises and engage- 
ments," and is commonly called Lord Tenterden's 
Act (ft). By this statute no acknowledgment or pro- 
mise by words only can take any case of simple con- 
tract out of the operation of the Statute of Limitations (/), 

7; ante,'p. 37. 

(j) Stat. 6 Geo. IV. c. 16, s. 
131; 5 & 6 Vict. c. 122, 8..43; 
ante, p. 65 ; see pott, the chapter 
on Bankruptcy. 

(k) Stat. 9 Geo. IV. c. 14. 

(/) Stat. 21 Jac. I. c. 16, a. 3. 



(e) Owen v. Thomas, 3 My. & 
Keen, 353. 

(/) Holland v. Eyre, 2 Sim. 
& Stu. 194. 

(g) Routledgey,Grant,4Bing. 
653; S.C.I Moo. & Pay. 717. 

(A) Ante, p. 36. 

(0 Stat. 9 Geo. IV. c. 14, s. 
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or deprive any party of the benefit thereof, unless such 
acknowledgment or promise shall be made or contained 
by or in some writing to be signed by the party charge- 
able thereby (w). The eflPect of such a promise has 
already been referred to (n). The statute makes no 
mention of any signature by an agent; such a signature 
therefore is not in this case sufficient (o). And no joint 
contractor is to lose the benefit of the Statute of Limi- 
tations by reason only of any written acknowledgment 
or promise made and signed by any other joint con- 
tractor; but nothing therein contained is to alter, or 
take away, or lessen the eflPect of any payment of any 
principal or interest made by any person whatsoever (jj). 
However, no indorsement or memorandum of any pay- 
ment written or made upon any promissory note, bill of 
exchange, or other writing, by or on behalf of the party 
to whom such payment shall be made, shall be deemed 
sufficient proof of such payment, so as to take the case 
out of the operation of the Statute of Limitations (y). 
The statute further enacts (r), as has been already men- Promise to pay 
tioned («), that no action shall be maintained whereby ^ ilTy?'''*^ 
to charge any person upon any promise made after full 
age to pay any debt contracted during infancy, or upon 
any ratification after full age of any promise or simple 
contract made during infancy, unless such promise or 
ratification shall be made by some writing signed by 
the party to be charged therewith. And it is further Representations 
enacted (/), that no action shall be brought whereby to »f<^*^aracter,&c. 
charge any person upon or by reason of any repre- 
sentation or assurance made or given concerning or 
relating to the character, conduct, credit, ability, trade 

(ill) See Lechmere v. Fletcher, N. C. 776. 
1 Cro. & Mee. 623 ; BirdY. Gam- (p) Stat. 9 Geo. IV. c. 14, s. 1. 

mon, 3 Bing. N. C. 883 ; Cheslyn {q) Sect. 3. 

V. Dfl%, 4 You. & Coll. 238. (r) Sect. 5. 

(n) Ante, p. 65. (s) Ante, p. 66. 

(o) Hyde v. Johnson, 2 Bing. {t) Sect. 6. 
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or dealings of any other person, to the intent or purpose 
that such other person may obtain credit^ money or 
goods upon, unless such representation or assurance be 
made in writing signed by the party to be charged 
therewith. There appears to be some error in the word 
*' uporC' in this enactment, which, as it stands, is super- 
fluous (tt). And it has been doubted whether a repre- 
sentation made to a purchaser by the trustee of some 
property, that the property was encumbered to a less 
extent than was actually the case, was a representation 
concerning the ability of the vendor within the meaning 
of the statute {x). The better opinion seems to be that 
such a representation is within the statute, and ought 
consequently to be obtained in writing. 

Billi and notes. In addition to those contracts which by statute are 
required to be in writing, there exists a peculiar class of 
contracts, which in their nature are expressed in writing, 
and for which a consideration is presumed to have been 
given till the contrary is proved (y). These are bills of 

A bill of ex- exchange and promissory notes (z). A bill of exchange 

change. jg ^ written order from one person to another to pay to 

a third person, or to his order, or to the bearer, a certain 
sum of money. The person making the order is called 
the drawer, the person on whom it is made the drawee, 
and the person to whom the money is payable the 
payee. The bill is sometimes made payable to the 
drawer himself, or to his order, or to him or bearer. 
If the person on whom the bill is drawn undertakes to 
pay it, he writes on it the word " accepted," with his 

A promissory signature, and is then called the acceptor. A promis- 
sory note, or note of hand, as it is sometimes called, is 

(tt) See 1 Mee. & Wels. 104, (y) See Milk v. Barber, 1 

123. Mee. & Wels. 425. 

(;r) See Lyde v. Barnard, 1 (z) See Byles on Bills, and 

Mee. & Wels. 101 ; Swann v. Bayley on Bills. 
Phillips, 8 Ad. & Ell. 457. 
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a written promise from one person to pay to another, 
or to his order, or to bearer, a certain snm of money. 
The person making the promise is called the maker of 
the note. No negociable or transferable bill or note Prohibited billt 
can be lawfully drawn or made for any sum under ""^ ""'**' 
20^. (a) ; and bills and notes under 51. cannot be made 
payable to bearer on demand, and are subject to other 
stringent restrictions (6). Bills and notes payable to 
bearer on demand are also prohibited from being issued 
by bankers, except by the banks and under the re- 
strictions mentioned in the act recently passed to regu- 
late the issue of bank notes (c). Bills or notes payable 
to A. B. or order are transferable by a written order 
indorsed thereon by A. B. The mere signature by 
A. B. of his name on the back is however sufficient for 
this purpose. This is called an indorsement in blank ; iDdonement in 
and after such an indorsement, the bill or note, together ***"°^' 
with the right to sue upon it, may be tranferred by mere 
delivery (d). Any holder of the bill may consequently, 
after such an indorsement, enforce payment to himself. 
The indorsement may however be special, as *' Pay Special indone- 
C. D. or order. A. B." And in this case the bill or ""•"*' 
note, in order to become transferable, must be indorsed 
by C. D. But if a bill be once indorsed in blank, it 
will always be payable to the bearer by any of the par- 
ties thereto, although it may subsequently be specially 
indorsed ; but the special indorser will not be liable to 
the bearer without the indorsement of the person to 
whom he has specially indorsed it (e). A bill or note 
payable to bearer is transferable by mere delivery with- 
out any indorsement. 

(a) Stat. 48 Geo. III. c. 88, 10, 11. 

s. 2. (d) Peacock v. Rhodes, 2 Doug. 

(b) Stat. 1 7 Geo. III. c. 30 ; 7 333. 

Geo. IV. c. 6, 8. 4. (c) Smith v. Clarke, Peake, 

(c) Stat. 7 & 8 Vict. c. 32, ss. 225. 
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Liability of 
acceptor ; 



of drawer. 



Troiest. 



Liability of 
iudorser. 



The effect of accepting a bill, or making a promissory 
note, is to render the acceptor or maker primarily liable 
to pay the same to the person entitled to require pay- 
ment. The effect of drawing a bill is to make the 
drawer liable to payment, if the acceptor make default. 
But in order to charge the drawer of a foreign bill, it 
must, by the custom of merchants, be protested by a 
notary public (/). This protest is a declaration by 
him in due form that payment has been demanded and 
refused. A protest, however, is unnecessary for an 
inland bill or promissory note(g). The effect of in- 
dorsing a bill or note is to make the indorser also liable 
to payment, if the acceptor of the bill or maker of the 
note should make default. The indorsement operates 
as against the indorser as a new drawing of the bill by 
him (A). An indorsement however may be made with- 
out recourse to the indorser, or " sans recours," as it is 
generally expressed, in which case the indorser avoids 
all personal liability (i). The drawer of a bill, or the 
indorser of a bill or note, will, however, be discharged 
from all liability, unless the person requiring payment 
should, within a reasonable time, give him notice that 
the bill or note has not been paid, or, as it is termed, 
has been dishonoured, and give him to understand, either 
expressly or by implication, that he looks to him for 
Bon&fide holder payment (k). In consequence of a consideration being 
paTmen?.'*^^ presumed to have been given for every bill or note till 
the contrary is shown^ it follows, that if a bill or note 
should have been drawn, accepted, or indorsed without 
any consideration, or for a consideration which is illegal, 
a bon& fide holder for valuable consideration, or any in- 
dorsee from him, may, nevertheless, enforce payment; 



(/) Gale V. Walsh, 5 T. Rep. 
239. 

(g) Windle v. Andrews, 2 
Barn & Aid. 696. 

{h) Fenny v. Inne», 1 Cro. 



Mee. & Rose. 441. 

(t) Byleson Bills, 110. 

(&) Hartley v. Case, 4 Bam. & 
Cress. 339; Byles on Bills, 202, 
et seq. 
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for when he took the security he was entitled to rely on 
the legal presumption of a proper consideration having 
been given(/). It is stated by Sir William 61ackstone(9?i)^ Reason why a 
" that every note, from the subscription of the drawer, S^presumedr 
carries with it an internal evidence of a good considera- 
tion/' This, however, appears to be a mistake. The law 
does not give this effect to bills of exchange and promis- 
sory notes in respect of the undertaking being evidenced 
by writing, l)ut in order to strengthen and facilitate that 
commercial intercourse which is carried on through the 
medium of such securities (n). On this ground the law 
allows these instruments to form an exception to the 
general rule, that a consideration must be shown for 
every agreement, although evidenced by writing. 

We now come to the second class of con tracts, namely. Contracts by 
special contracts, or contracts by deed. These contracts 
differ from mere simple contracts in the following im- 
portant particular, that they of themselves import a 
consideration (o), whilst in simple contracts a considera- 
tion must be proved. For the law presumes that no 
man will put his seal to a deed without some good 
motive (p). And when an agreement is once embodied 
in a deed, such deed becomes itself the agreement, and 
not evidence merely, aS is the case when a parol agree- 
ment is reduced to writing. On this principle it appears Alteration, 
to be that, after a deed has been executed, any altera- '""'*» ^' 
tion, rasure or addition made in a material point, even 
by a stranger, will render the deed void; and any 
alteration made by the party to whom it is delivered, 
although in words not material, will also render it 

(/) Collins V. Martin, 1 Bos. (m) 2 Black. Comm. 446. 

& PuU. 651 ; Morris v. Lee, (n) 1 Fonbl. Eq. 343, 344. 

Bayley on Bills, 500; Robinson (o) 1 Fonbl. £q. 342. 

V. Reynolds^ 2 Q. B. 196; May (p) See Principles of the Law 

V. Chapman, 16 M. & W. 355. of Real Proper^, 114. 
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void Cq). It is true that by a recent decision (r) this 
doctrine has been extended to a mere written agree- 
ment. But although it is no doubt highly important 
that all legal instruments should be preserved in their 
integrity, it may perhaps be doubted whether the doc- 
trine in question would ever have existed, had there 
been no other reason for it than the duty of a person 
having the custody of an instrument, made for his bene- 
fit, to preserve it in its original state. 

Objects of a Having now spoken of the promise, whether express 

contract, lawful . ,. , i • , . . ^ ^ j i r 

or unlawful. or implied, which IS necessary to a contract, and also ot 
the consideration, whether express or implied, by which 
such promise is sustained, let us consider some important 
objects for which a contract may be made, and which 
seem to require a special mention. The object for which 
a contract is made may be either lawful or unlawful; and 
if it be unlawful the contract will be void, and the ille- 
gality may be pleaded as a defence to an action brought 
upon such a contract («). A distinction was formerly 
taken between contracts whose object was merely pro- 
hibited by the law under some given penalty, and those 
Mala prohibita whose object was morally wrong. The former were 
an ma a in se. |^j.jng j f^^ia prohibita^ the latter mala in se (t) ; and it 
was considered that, as the former involved no moral 
turpitude, a man might embrace either of the alterna- 
tives offered by the law, and either abstain from the 
ofijbnce and remain harmless, or commit it and suffer 
Diatinction now the penalty. This distinction however has long been 
**^ ' exploded (u) ; for it is considered to be equally unfit 

(q) Pigot's casCy 11 Rep. 27 a. 9 East, 416, n. ; De Begnis v. 

(r) Davidson v. Cooper, 13 Armistead, 10 Bing. 107; S. C. 

Mee. & Wels. 343, 352. 3 Moo. & Scott, 516. 

(«) Collins V. Blantern, 2 Wils. (0 See 1 Black. Comm. 54, 57. 

341,347; S.C. 1 Smith's Leading (m) Aubert v. Maze, 2 Bos. & 

Cases, 154; Paxton v. Popham, Pul. 374, 375; Cannanv, Bryce, 

9 East, 408 ; Pole v. Harrobin, 3 B. & Aid. 183; Bensley v. Big- 
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that a man should be allowed to take advantage of 
ivhat the law says he ought not to do^ whether the thing 
be prohibited because it is against good morals, or whe- 
ther it be prohibited because it is against the interest of 
the state. Whether, therefore, the object of a contract Contract with 
be unlawful because morally wrong, or unlawful by ^0^7" °**^*^' 
the policy of the common law, or unlawful because a 
penalty is attached to it by any particular statute, in 
every case the contract is void; and it is indifferent, 
under such circumstances, whether the contract be made 
by deed, or by parol merely. Thus if a bond under seal Bond to induce 
be given by a man to a woman in order to induce her ^l^ ^^tion 
to cohabit with him, it is void for the immorality of its 
object (x). But a bond given to a woman in respect of But bond for 
the injury she has sustained by past cohabitation is F!»>'c»^^>^- 
valid (y). For in this case the object is not immoral ; 
and the consideration implied by the bond being a deed 
under seal, supplies the want which would otherwise 
exist of a proper consideration (z). If a contract have If some objects 
more than one object, and some of the objects are law- othe^rnnlawful. 
ful whilst the others are unlawful, the unlawful objects 
will not vitiate the others (a), provided the good part be 
separable from, and not dependent upon, that which is 

nold, 5 Bam. & Aid. 335, 341 ; Bam. & Aid. 650, 652; ante, p. 

Cope Y^Raujlunds, 2 Mee. & Wels. 63. 

149, 157; Fergus$on v. Norman, (a) Gaskell v. King, 11 East, 

6 Bing. N. C. 76, 84. 165 ; Wigg v. ShuttUworth, 13 

(x) Walker v. Perkins, 1 Wm. East, 87 ; Hotve v. Synge, 15 

Black. 517; S. C. 3 Burr. 1568 ; East, 440 ; in all which decisions 

Gray V. Maihias, 5 Ves. 286. unlawdd covenants to pay the 

(y) Turner Y. Vattghan, 2 Wils, property tax were held not to 

339; Hillv, Spencer, 2 Amh, 6^1 ; vitiate other valid covenants in 

Gray v. Mathias, 5 Ves. 286 ; the same instmment. See also 

Hall V. Palmer, 3 Hare, 532 ; Kerrison v. Cole, 8 East, 231 ; 

Kyne v. Moore, 1 Sim. & Stu. Mallanv, May, 11 Mee. &Wel8. 

61 ; 2 Sim. & Stu. 260 ; Inge v. 653 ; Green v. Price, 13 Mee. & 

Moteley, 6 Bam. & Cress. 133; Wels. 695, affirmed, 15 Mee. & 

2 Sim. 161. W. 346. 

(jr) Bennington v. Walla, 4 
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bad (b) ; unless of course the whole contract should be 
rendered void by any enactment to the effect that all 
instruments containing any matter contrary thereto 
shall be void, in which case everything connected with 
the instrument will be vitiated (c). And if the good 
part of a contract be inseparable from the bad, as 
if a contract be made partly in consideration of the 
payment of money (which would be good), and partly 
for a consideration whose object is illegal, the illegal 
part of the consideration will vitiate the good, and ren- 
der the whole contract void (d). 

The instance above given of a bond for future coha- 
bitation is an example of a contract void on account of 
Immoral pub- i^ object being malum in se, or morally wrong. In Ihe 
Ucation. same manner, no action can be maintained on any 

contract for the sale or publication of any libellous or 
immoral book or print (e). A striking instance of a 
contract void on account of its object being contrary to 
the policy of the common law, occurs in the case of 
Contracu io re- * contract in restraint of trade. It is for the advan- 
straiDt of trade, tage of the community that every person should be 
allowed the full exercise of his trade or profession ; and 
any contract whereby a person is attempted to be re- 
strained from following his usual calling, even for a 
limited time, is therefore absolutely void (/). But a 
contract is not rendered void by having for its object 
the restraint of a person from trading in a particular 

(6) See Bidden v. Leeder, 1 Bing. N. C. 662. 

Barn. & Cress. 327, decided on (e) Fores v. Johnes, 4 Esp. 97 ; 

the old Ship Registry Act. Stockdale v. Onwhyn^ 5 Barn. & 

(c) Seel Smith'sLeadingCases, Cress. 173 ; S. C. 7 Dow. & Ry. 
169, and the statutes recited in the 625; Lawrence v. Smith, J nc. 
preamble to 5 & 6 Will. IV. c. 41. 471. 

(d) Fetherston v. Hutchinson, (J) Year-Book. P. 2 Hen. V. 
Cro. Eliz. 199 ; Bridge v. Cage, pi. 26 ; Ward v. Byrne, 5 Mee. 
Cro. Jac. 103. See also per Tin- & Wels. 548; Hind v. Gray, 1 
dal, C. J., in Waite v. Jones, 1 Man. & Gran. 195. 
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place (^r), or within a reasonable distance from any par- 
ticular place (A), for he may carry on his trade else- 
where ; nor is a contract void which restrains a person 
from serving a particular class of customers (t) (for there 
are plenty of others to be found), or which binds a per- 
son to be the servant for life in his trade to another (A), 
for this is not in restraint of trade when it is to be 
carried on for his life. In a recent case(Z) a person 
agreed that he would become assistant to a dentist for 
four years, and that after the expiration of that term he 
would not carry on the business of a dentist in London, 
or in any of the towns or places in England or Scotland 
where the dentist might have been practising before the 
expiration of the service. And it was held that the co- 
venant not to practise in London was valid ; but that 
the stipulation as to the other towns and places in Eng- 
land or Scotland was voidr And according to the rule 
above mentioned (m), that where some of the objects of 
a contract are lawful and others .unlawful, the unlawful 
objects will not vitiate the others, it was held that the 
stipulation as to practising in London was not affected 
by the illegality of the remainder of the agreement. 

The cases in which contracts may be void in conse- 
quence of their contravening some acts of parliament 
are too numerous to be here specified. As an instance Charges on 
may be mentioned contracts by clergymen holding 
benefices with cure of souls, made for the purpose of 

(g) Hitchcock y, Coker, 6 Ad. 383. 
& Ell. 438 ; S. C. 1 Nev. & P. (i) Rannie v. Irvine, 7 Man. 

796 ; Archer v. Marsh, 6 Ad. & & Gr. 969. 
Ell. 959 ; S. C. 2 Nev. & P. 562; (k) Wallis v. Day, 2 Mee. & 

Leighton ▼. Wales, 3 Mee. & Wels.273. 
Wel8.545. (/) Mallan v. May, 11 Mee. 

(A) Davis V. Masoriy 5 T. Rep. & Wels. 653. See also Green v. 

lis ; Proctor Y. Sergeant, 2 Mem. Price, 13 Mee. & Wels. 695, 

& Gr. 20; S. C. 2 Scott, N. R. affirmed, 15 Mee. & Wels. 346. 
289 ; Whittaker v. Howe, 3 Beav. (m) Ante, p. 77. 
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Stock Jobbbg 
Act 

Securities for 
money won at 
play. 



Contracts by 
way of gaming 
or wagering 
void. 



chargiDg such benefices with any sum of money; which 
contracts are rendered void by a statute of Elizabeth (n). 
And in these cases it has been held that any personal 
covenant for the payment of the money charged, is not 
invalidated by being contained in the same deed as the 
attempted charge on the benefice (o). Contracts for the 
sale or transfer of stock, of which the person contracting 
is not possessed at the time, and of which no transfer 
is intended to be made, are void by the Stock Jobbing 
Act(p); and money lent for the purpose of settling 
losses which have arisen from such illegal contracts 
cannot be recovered backCy). Securities for money won 
at play or any game, or by betting on any game, or for 
money lent for gaming or betting at the time and place 
of such play, were declared by a statute of Anne to be 
utterly void(r); but by a later statute («) such securities 
are not to be utterly void, but are to be taken to have 
been given for an illegal consideration ; they are conse- 
quently now void only^as between the parties, but valid 
in the hands of any innocent holder, to whom they may 
have been transferred without notice of the illegality of 
the transaction in which they originated (t). And by a 
more recent statute (u) it is enacted, that all contracts 
or agreements, whether by parol or in writing, by way 
of gaming or wagering, shall be null and void ; and that 
no suit shall be brought or maintained in any court of 
law or equity for recovering any sum of money or valu- 
able thing alleged to be won upon any wager, or which 
shall have been deposited in the hands of any person to 



(ti) Stat 13 Eliz. c. 20. See 
Shaw y. Pritchard, 10 Bam. & 
Cress. 241. 

(o) Mony$ V. Leake, 8 T. Rep. 
411; Shane v. Packman, 1 1 Mee. 
& Wels. 770. 

(p) Stat. 7 Geo. II. c. 8, b. 8. 
See post, the chapter on Stock. 



(g) Cannan v. Bn/ce, 3 Barn. 
& Aid. 179. 

(r) Stat 9 Anne, c. 14. 

(«) 5&6Will. IV.C.41. 

(0 See ante, p. 74. 

(m) Stat. 8 & 9 Vict. c. 109, s. 
18. 
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abide the event on which any wager shall have been 
made. But this enactment is not to apply to any sub- 
scription or contribution, or agreement to subscribe or 
contribute, for or towards any plate, prize or sum of 
money to be awarded to the winner or winners of any 
lawful game, sport, pastime or exercise. Contracts for Usurious con- 
the payment of money, whereby there should be reserved 
more than five per cent, interest, were in like manner 
declared void by a statute of Anne, called the Usury 
Law (x) ; but in order to protect innocent holders of 
securities given for usurious consideration, it was sub- 
sequently declared that such contracts should not be 
absolutely void, but should be considered to have been 
made for an illegal consideration (y). However, by a 
recent statute (^r), which has been continued to the 1st 
of January, 1851 (o), all bills of exchange and promis- 
sory notes made payable at or within twelve months 
after the date thereof, or not having more than twelve 
months to run, and all contracts for the loan or for- 
bearance of money above the sum of lOZ. sterling, are 
exempted from the operation of the Usury Law. No- 
thing therein contained, however, is to extend to the 
loan or forbearance of any money upon security of any 
lands, tenements or hereditaments, or any estate or in- 
terest therein. 

The above enactments are perhaps the most important 
statutory provisions by which contracts may be vitiated. 
Contracts whose objects are lawful are endlessly diver- Contracts with 
sified, and many of them are regulated by laws which it *^ ** ° ^^^ *' 
is not within the scope of the present work to enumerate. 
For the breach of any such contract pecuniary damages 
are, as we have seen (6), the sovereign remedy prescribed 

(j) Stat. 12 Anne, st. 2, ch. 16. (z) 2 & S Vict. c. 37. See 1 

(y) Stat 5 & 6 Will. IV. c. 41. Wms. Saund. 295 c, n. (/). 
See Vallance v. Siddel, 6 Ad. & (a) Stat. 8 & 9 Vict. c. 102. 

Ell. 932. (6) Ante,^. 55. 

G 
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by law ; ihongh equity not unFrequently administers 
more appropriate specifics. The person to whom mo- 
ney has become due, whether from any injury received, 
or from any contract broken, or from a contract to 
pay money itself, stands in a situation more or less 
advantageous as regards his remedies for recovering 
Debts. the money, according to the nature of the debt which 

has thus become due to him. For by the law of Eng- 
land all creditors are not allowed equal rights, but are 
preferred the one to the other, partly according to acci- 
dental circumstances, and partly according to the degree 
of diligence and precaution which each may have used. 
The subject of debt is of sufficient importance to form a 
separate chapter. 
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CHAPTER IIL 

OF DEBTS. 

Debts^ by the law of England, are divided into diffe- 
rent classes, conferring on the creditor different degrees 
of security for re-payment. The class which confers 
the highest privileges is that of debts of record, which 
class will accordingly first claim our attention. 

A debt of record is a debt due by the evidence of a Debt of record, 
court of record (a). Every court, by having power 
given to it to fine and imprison, is thereby made a court 
of record (6). Such courts are either supreme, superior 
or inferior. The supreme court is the Parliament. The Superior courts 
superior courts of record are the House of Lords, the °^ ^^^^^^ 
Court of Chancery, and the Courts of Queen's Bench, 
Common Pleas and Exchequer, which are the more 
principal courts. The Courts of the Counties Palatine 
of Lancaster and Durham are also superior courts of 
record (c). The Court of Bankruptcy (d) and its sub- 
division courts (e) seem also to fall within this class, as 
they exercise and enjoy all the powers and privileges of 
a court of record, as fully as the courts of law at West- 
minster. Every commissioner of the Court of Bank- 
ruptcy, when acting in the prosecution of any fiat of 
'bankruptcy, forms a court of record (/), which appears 
to be an inferior court. The Court for the Relief of In- Inferior courts 
solvent Debtors appears also to be an inferior court of ^ '^^^ ' 

(fl) 2 Black. Com. 465. (e) Stat. 5 & 6 Will. IV. c. 29, 

(b) Bac. Abr. tit Courts (D) 2. s. 25. 

(c) Ibid, (D) 1. (/) Stat. 5 & 6 Vict. c. 122, 

(d) Stat 1 & 2 Will. IV. c. 56, b. 66. 

8.1. 

g2 
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record (5). But this court and the courts of bank- 
ruptcy have a jurisdiction limited to the special objects 
for which they were constituted. The inferior courts of 
record may therefore now be said, generally, to consist 
of the numerous courts established throughout the 
country, under the recent act, for the more easy reco- 
very of small debts and demands in England (A). 

Crown debts. Debts of record do not, however, confer the same ad- 

vantages on all creditors equally, for there is one cre- 
ditor whose claims are paramount to all others, namely, 
the crown, provided the debt be a debt of record, or a 
debt by specialty, that is, secured by deed (i). And if 
the debt be by simple contract without such security, 
it will have preference over the other simple contract 
creditors of the debtor, and, as some say, even over other 
creditors by specialty (k). The lien of the crown on the 
lands of its debtors by record or specialty, and also on 
the lands of accountants to the crown, is mentioned in 
the author's Treatise on the Principles of the Law of 
Real Property (Z). 

Jutigment Of all debts which one subject may owe to another, 

that which confers the most important remedy is o, judg- 
ment debt, or a debt which is due by the judgment of a 
court of record. As such a debt is due by the evidence 
of a court of record, it is of course a debt of record. 
Such a debt may however now be incurred, without any 
actual exercise of judgment on the part of the court. 
For, strange as it may appear, a judgment against a* 
defendant in an adverse suit, though the most obvious, 
is yet not the most usual method of incurring a judg- 
ment debt. Such a debt may be incurred by the volun- 

(g) Stat. 1 & 2 Vict. c. 110, 3, bk. 2, cb. 2, s. 1. 
8. 27. {k) Bac. Abr. tit. Executors 

{h) Stat. 9 & 10 Vict. c. 95, s.3. (L) 2. 
(i) Williams on Executors, pt. (/) Page 62. 
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tary default of the defendant in making no reply to the 
action, which is called nihil dicit, or by his failing to 
instruct his attorney, whose statement of that circum- 
stance is called non sum informatuSy or by a cognovit Cognovit. 
actionem, or more shortly cognovit, by which the de- 
fendant confesses the action, and suffers judgment to 
be at once entered up against him (m). The most fre- 
quent method of incurring a judgment debt is not how- 
ever attended with the actual commencement of any 
adverse action. A warrant of attorney \s given by the Warrantor 
intended debtor, which consists of an authority from " ^'^°*^' 
him to certain attorneys to appear for him in court, and 
to receive a declaration in an action of debt for the 
amount of the intended judgment debt, at the suit of 
the intended creditor, and thereupon to confess the 
action, or suffer judgment to go by default, and to per- 
mit judgment to be forthwith entered up against the 
intended debtor for the amount, besides costs of suit. 
Such a warrant of attorney is generally executed as a 
security for a smaller sum of money, usually one-half 
of the amount of the judgment debt; and it is accord- Defeazance. 
ingly accompanied by a defeazance, which must be 
written on the same paper or parchment as the warrant 
of attorney (n). This defeazance, as its name imports, 
defeats the full operation of the warrant of attorney, by 
declaring that it is given only as a security for the 

(m) 3 Black. Com. 397 ; Ste- be noticed, Morell v. Dubosty 3 

phen on Pleading, 120. Taunt. 235. If the attorney neg- 

(n) See Rule of Courts of Queen's lect to insert tl\e defeazance, the 

Bench and Common Pleas, M. security is not void between the 

42 Geo. III., 2 East^ 136; 3 parties, but only as against the 

Bos. & Pul. 310; Rule of Court assignees of the debtor, in case 

of Exchequer, M. 43 Geo. III., of his bankruptcy or insolvency, 

Manning's Exchequer Practice, Shaw v. Evans, 14 East, 576; 

Appendix, 225 ; JBflricrv. Barker, Morris v. Methin, 6 Barn. & 

3 Taunt. 465; stat. 3 Geo. IV. Cress. 446; Bennett y, Daniely 10 

c. 39, 8. 4; 1 & 2 Vict. c. 110, Barn. & Cress. 500. 
B. 60. Collateral securities must 
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smaller sum and interest, and that no execution shall 
issue on the judgment to be entered up in pursuance of the 
warrant of attorney, until default shall have been made 
in payment of such sum and interest at the time agreed 
on ; but that^ in case of default^ execution may be issued. 
The defeazance also generally contains an agreement 
that it shall not be necessary for the creditor to issue a 
writ of scire facias, or do any other act for reviving the 
judgment or keeping the same on foot, although no pro- 
ceedings shall have been taken thereupon for the space 
of one year. Without such a provision, no execution 
could be issued after the expiration of a twelvemonth 
from the date of the judgment, without the expense and 
trouble of a writ o{ scire facias, calling on the debtor to 
inform the court, or show cause why execution should 
not be issued (o), A warrant of attorney is also some* 
times given for entering up judgment for a sum of 
money, in order to secure the regular payment of an 
annuity ; in which case the defeazance of course ex- 
presses that no execution shall be issued until default 
shall have been made for so many days in some pay- 
ment of the annuity, but that, in case of such default, 
execution may be issued from time to time (p). 



Execution and 
attestation of 
warrants of 
attorney and 
cognovits. 



A warrant of attorney is a very simple means of in- 
curring a very serious liability. It need not even be 
under seal (q), though it generally is so. In order to 
guard against any imposition in procuring debtors to 
execute warrants of attorney or cognovits in ignorance 
of the effect of such instruments, it is provided by a re- 
cent act (r) that no warrant of attorney to confess judg- 
ment in any personal action, or cognovit actionem, given 
by any person, shall be of any force, unless there shall 



(o) Stat. Westm. the second, 
13 Edw. I. c. 45. 

(p) See Cuthbert v. Dobbin, 
1 C. B. 278. 



(y) Kinnersley v. Mussen, 5 
Taunt. 264. 

(r) Stat. 1 & 2 Vict. c. 11 0, 8. 9. 
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be present some attorney of one of the superior courts 
on behalf of such person, expressly named by him and 
attending at his request, to inform him of the nature 
and effect of such warrant or cognovit, before the same 
is executed ; which attorney shall subscribe his name as 
a witness to the due execution thereof, and thereby de- 
clare himself to be attorney for the person executing the 
same, and state that he subscribes as such attorney. 
And a warrant of attorney or cognovit not executed in 
manner aforesaid, shall not be rendered valid by proof 
that the person executing the same did in fact under- 
stand the nature and effect thereof, or was fully informed 
of the same (s). Unless, therefore, the act be strictly 
complied with, the warrant of attorney or cognovit will 
be invalid {t). 

Not only was there a risk of debtors being imposed 
upon, in being prevailed on to execute warrants of attor- 
ney, but creditors also were formerly liable to be de- 
frauded, by their debtors giving secret warrants of attor- 
ney to some favoured creditors, to the prejudice of the 
others. In order to obviate this inconvenience, pro- Provision for 
vision has been made by a modern act of parliament for o/aftoTne^and 
the filing, in the office of the Court of Queen's Bench, cognoviu within 
of all warrants of attorney, with the defeazances thereto, dlys.^ 
and of all cognovits, or of copies thereof, within twenty- 
one days after their execution (w). And, in the event of 
the bankruptcy or insolvency of the debtor after the ex- 
piration of this time, unless any such warrant of attorney 
or cognovit, or a copy thereof, shall have been filed 
within such time, or unless judgment shall have been 
signed (x) within such time, the warrant of attorney or 

(s) Sect. 10. 88. 1, 3. 

(t) Potter V. Nkholson, 8 Mee. (j?) The words of the act are, 

& Wela. 494; Everard v. Fop* *' unless judgment shall have been 

pleton, 5 Q. B. 181. signed or execution mued" but 

(u) Stat 3 Geo. TV. c. 39, these latter words have no mean- 
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cognovit^and the judgment and execution thereon, shall 
be void as against the assignees of such bankrupt or 
insolvent (y). And a list of such warrants of attorney 
and cognovits (z), and also an index containing the 
names, additions and descriptions of the persons giving 
the same (a), is directed to be kept by the officer of ^the 
Queen's Bench, open to public inspection and search 
on payment of a small fee. 

In case of bank- In addition to these precautions, other provisions have 
leoc?[ **' *°*^'' ^^^^ made to prevent an undue preference being given 
to one creditor over the others by means of a warrant 
of attorney or cognovit, in the event of the debtor be- 
coming bankrupt or insolvent. When once the judg- 
ment of a court of record was allowed to be diverted 
from its proper end of expressing and enforcing the 
opinion of the court, to serve the purpose of a mere 
security for money due, it was found necessary to guard 
its use by provisions of the legislature, which have added 
much to the intricacy of the law. The ejBTect of these 
provisions appears to be, that if a judgment be entered 
up against a person by reason of any warrant of at- 
torney or cognovit, no execution taken out on such 
judgment against his goods can avail the judgment cre- 
ditor, if such execution be not completed, by sale of the 
goods, before the creditor has notice of an act of bank- 
ing, for execution cannot be is- c. 110, s. 60; 7 & 8 Vict. c. 96, 
sued till judgment is signed ; and s. 20 ; Everett v. Wells, 2 Man. 
the Court of Queen's Bench has & Gr. 269 ; Biffin v. Yorke, 5 
refused to read the words as " and Man. & Gr. 428 ; Collins v. Stone, 
execution levied," which would 4 Q. B. 655; Bittleston v. 
indeed be making sense, but Cooper, 14 Mee. & Wels. 399. 
would be framing, instead of in- The twenty-one days are reckon- 
terpreting, the law ; Green v. ed exclusively of the day of exe- 
Wood, 7 Q. B. 178. cution; Williams v. Burgess, 12 

(y) Sects. 2, 3. Aireton v. Adol. & £11. 635. 
Davis, 9 Bing. 740 ; S. C. 3 Moo. (z) Stat. 3 Geo. IV. c. 39, s. 5. 

& Scott, 138 ; Stat 1 & 2 Vict. (a) Stat. 6 & 7 Vict c. 66. 
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niptcy committed by the debtor, and before a fiat in 
bankruptcy issues against such debtor, in case of his 
bankruptcy {b), and before his imprisonment in case of 
his insolvency (c). If the execution be not so previ- 
ously completed by sale of the goods, the judgment 
creditor has no other remedy than to come in for his 
dividend rateably with the other creditors. But a judg- 
ment obtained by default in an adverse suit is not within 
this rule ; nor, in the event of the issuing of a fiat in 
bankrupty, is a judgment obtained on a cognovit, if 
the action were commenced adversely and not by collu- 
sion (d). In the case of judgment so obtained, there- 
fore, seizure of the debtor's goods under an execution, 
if made before the creditor has notice of his having 
committed an act of bankruptcy, and before the issuing 
of the fiat in bankruptcy, is valid as against the other 
creditors, although the execution may not have been 
completed by sale of the goods (e). 



Every judgment debt carries mterest at the rate of A judgment 

* debt can 
inteiest. 



4Z. per cent, per annum from the time of entering up the carries 
judgment until the same shall be satisfied, and such 
interest may be levied under a writ of execution on such 
judgment (/). On the death of the debtor, his judg- Judgment debts 
ment debts must be paid in full by his executors or ad- fe°/ence i^n a<iu" 
ministrators out of his personal estate before any of his ministration. 

(b) Stat. 6 Geo. IV. c. 16, s. (c) Stat. 1 & 2 Vict. c. 110, 

108 ; Wymer v. Kemble, 6 Barn. s. 61 ; Squire v. Huetsoriy 1 Q. B. 

& Cress. 479; S. C. 9 Dowl. & 308. See also stat. 7 & 8 Vict. 

Ry. 511 ; Goldschmidt v. Hamlet^ c. 96, s. 21. 

6 Man. & Gr. 187; stat. 2 & 3 {d) Stat 1 Will. IV. c 7, 8.7. 

Vict. c. 29 ; Whitmore v. Robert- See Crossfield v. Stanley , 4 Bam. 

son, 8 Mee. & Wels. 463 ; Raiodan & Adol. 87 ; S. C. 1 Nev. & Man. 

V. Wentvoorthy 10 Mee. & Wels. 668. 

36; Skey v. Curtery 11 Mee. & (e) See stat. 2 & 3 Vict. c. 29. 

Wels. 571 ; Whitmore v. Greene, (f) Stat. 1 & 2 Vict. c. 110, 

13 Mee. & Wels. 104 ; Linnit v. s. 17. 
Chaffers, 4 Q. B. 762. 



90 



OF CH08BS IK ACTION. 



Remedies of 
judgmeot cre- 
ditor!. 



Impritoament 
by writ of ea- 
piai ad satiija- 
ehiidum. 



debts on bond or by simple contract (^r). The decree 
of a court of equity is equivalent to the judgment of a 
court of law (A). And the privilege of priority of pay- 
ment extends to the judgments of every court of record, 
whether superior or inferior; but the judgment of a 
foreign court is entitled to no precedence over a simple 
contract debt (i). The remedies of the creditor by judg- 
ment of any of the superior courts, against the real 
estate of his debtor^ are mentioned in the author's trea* 
tise on the Principles of the Law of Real Property (; ). 
The remedies against the choses in possession of the 
debtor have been referred to in a previous part of the 
present work (ft). The remedies in respect of the 
choses in action of the debtor will be hereafter men- 
tioned. In addition to these remedies, such a judgment 
creditor may imprison the person of his debtor by means 
of the writ of capias ad satisfaciendum (2) ; but, should 
he do so, he will relinquish all right and title to the 
benefit of any charge or security which he may have 
obtained by virtue of his judgment (m). If, however, 
the debt should not exceed 20Z., the debtor cannot be 
imprisoned (n) without a previous summons and exami- 
nation before a commissioner of bankrupt or a judge of 
a court for the recovery of small debts, who will order 
the commitment of the debtor only in case of fraud or 
other ill behaviour (o) ; and the imprisonment will not 
then operate as any satisfaction of the debt (p). 



(g) Wentworth's Exors. 265, 
et seq. 14 th edit. ; Williams on 
Executors, pt. iii. bk. 2, c. 2, s. 2 ; 
Berrington v. EvanSf 3 Y. & Col. 
384. 

(h) Shujto V. Fawel, 3 Lev. 355. 

(i) Dupleix v. De Proven^ 2 
Vera. 540. See also Smith v. 
Nicolls, 5 Bing. N. C. 208. 

(j ) P. 58, et seq. 

(k) Ante, p. 45. 



(I) Bac. Abr. tit. Execution 
(C)3. 

(fit) Bac. Abr. tit. Execution 
(D) ; Stat. 1 & 2 Vict. c. 1 10, 
s. 16. 

(») Stat. 7 & 8 Vict. c. 96, s. 57. 

(o) Stat. 8 & 9 Vict. c. 127; 
9 & 10 Vict. c. 95, s. 99. 

(p) Stat. 8 & 9 Vict. c. 127, 
s. 3 ; 9 & 10 Vict. c. 95, s. 103. 



OF DEBTS. 91 

Judgments of the inferior courts may be removed Removal of 
into the superior courts by order of any judge of the ]nfe^r"r°couru. 
latter courts ; and immediately on such removal the 
judgment has the same force^ charge and effect as a 
judgment of the superior court; but it cannot affect 
any lands^ tenements or hereditaments, as to purchasers, 
mortgagees or creditors, any further than it would have 
done had it remained a judgment of the inferior court, 
unless and until a writ of execution thereon shall be 
actually put into the hands of the sheriff or other officer 
appointed to execute the same (y). 

In addition to judgment debts, other debts of record RecogniuDces 
are recognizances when duly enrolled (r), and statutes ^°** statutes, 
merchant, statutes staple and recognizances in the na- 
ture of statutes staple. The three last are now quite 
obsolete. A recognizance is an obligation entered into 
before some court of record or magistrate duly autho- 
rized, with condition to do some particular act, as to 
appear at the assizes, to keep the peace, or to pay a 
debt («). It is payable out of the personal estate of 
the debtor, in the event of his decease, next after judg- 
ment debts (t). 

Next in importance to debts of record are specialty Specialty debu^ 
dehtsy or debts secured by special contract contained in 
a deed{u). These are of two kinds, debts by specialty 
in which the heirs of the debtor are bound, and debts 
by specialty in which his heirs are not bound. On the 
decease of the debtor, both these classes of specialty 
debts stand on a level so far as regards their payment 
out of the personal estate of the debtor. They rank- 

(y) Stat. 1 & 2 Vict. c. HO, (s) 2 Bla. Com. 341. 

8. 22. See Sugd. Vend. & Pur. (t) Williams on Exors. pt. iii. 

670. bk. 2, c. 2, s. 2. 

(r) Glynn v. Thorpe^ 1 Barn. («) 2 Bla. Com. 465. Seeaw^e, 

& Aid. 153. p. 62. 
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Precedence of 
specialties 
binding the 
heir. 



next after debts of record, and take precedence of all 
debts by simple contract (x), with the exception of 
Arrears of rent, money owing for arrears of rent, to which the feudal 
principles of our law have given an importance equal to 
that of debts secured by deed (y). Debts by specialty 
in which the heirs are bound have, however, a prece- 
dence over those in which the heirs are not bound, in 
case the real estate of the debtor should be resorted to 
on his decease (z), unless he should have charged his 
real estates by his will with the payment of his debts, 
in which case all the creditors of every kind will be paid 
out of the produce of such real estates, without any 
preference (a). For the sake of the advantage which may 
thus be gained on the decease of the debtor, his heirs 
are usually bound in every specialty debt. The deed 
creating the debt may be either a deed of covenant or a 
bond. A covenant runs thus : *^ And the said {debtor) 
doth hereby for himself, his heirs, executors and admi- 
nistrators, covenant with the said (creditor), his exe- 
cutors and administrators," to pay, &c. A bond is in 
the following form : '^ Know all men by these presents, 
that I {debtor), of {such a place), am held and firmly 
bound to {creditor), of {such a place), in the penal sum 
of lOOOZ. of lawful money of Great Britain, to be paid 
to the said (creditor) or to his certain attorney, executors, 
administrators or assigns, for which payment to be well 
and truly made I bind myself, my heirs, executors and 
administrators, and every of them, firmly by these pre- 
sents. Sealed with my seal. Dated this 1st day of 
January, 1848." In both of the above cases it will be 
observed that the executors and administrators are bound 
AS well as the heirs. This, however, is not absolutely 



Covenant. 



Bond, 



(x) Pinchon'scase^ 9 Rep. 88 b. 

(y) Wentworth's Exora. 284, 
14th edit. ; Clou^h v. French, 2 
Coll. 277. 



(ar) See Principles of the Law 
of Real Property, 57. 
(a) 2 Jarm. Wills, 510. 
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necessary, and the covenant or bond would be equally 
ejBTectual if the heirs only were named in it (ft). 

A bond in the form above mentioned, without any single bond, 
addition to it, is called a single bond. Bonds, however, 
have usually a condition annexed to them, that on the 
person bound (called the obligor) doing some specified 
act (as paying money when the bond is to secure the 
payment of money), the bond shall be void. The con- Bond with con- 
dition of an ordinary money bond is as follows : " The ***^'°°- 
condition of the above-written bond or obligation is 
such, that if the above-bounden {debtor)^ his heirs, ex- 
ecutors or administrators should pay unto the said {cre^ 
ditor), his executors, administrators or assigns, the full 
sum of 500/. (usually half the amount named in the 
penalty) of lawful money of Great Britain, with interest 
for the same after the rate of 6/ per cent, per annum, 

upon the day of now next ensuing, without 

any deduction or abatement whatsoever, then the above- 
written bond or obligation shall be void, otherwise the 
same shall remain in full force." Bonds with conditions 
of this kind have been long in use. In former times, 
when the condition was forfeited the whole penalty was 
recoverable (c). Equity subsequently interfered, and 
prevented the creditor from enforcing more than the 
amount of the damage which he had actually sustained. 
The courts of law at length began to follow the example 
of the courts of equity ; and according to a course of 
proceeding, of which there are many examples in the 
history of our law, the legislature more tardily adopted 
^the rules which had already been acted on in the courts ; 
and by a statute of the reign of Queen Anne it was 
provided, that, in case of a bond with a condition to be 
void upon payment of a lesser sum, at a day or place 

(b) Co. Litt. 209 a; Barber v. (r) Litt. s. 340. 

Fox, 2 Wms. Sauiid. 136. 
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certain, the payment of the lesser sum with interest and 
costs shall be taken in full satisfaction of the bond, 
, though such payment be not strictly in accordance with 
Creditor can r«- the condition {d). But if the arrears of interest should 
tharthc pe"*^^ accumulate to such an amount as, together with the 
principal, to exceed the penalty of the bond, the creditor 
can claim no more than the penalty either at law (e) or 
in equity (/). If, however, there be special circum- 
stances in the creditor's favor, as if he have a mortgage 
also for the principal and interest (^), or if the debtor 
has been delaying him by vexatious proceedings (A), 
equity will then aid him to the full extent of his de- 
mand (i). 



nalty. 



Except ID spe- 
cial circum- 
staDces. 



Bonds for per- 
formance of 
agreements. 



Assignment of 
bleaches. 



Bonds are frequently given, not only for securing the 
payment of money on a given day, but also with con- 
ditions to be void on the performance of many other acts 
agreed to be done, or on the payment of money by in- 
stalments. In such cases the law formerly was, that 
on the breach of any part of the condition, the whole 
penalty became due; and judgment and execution might 
be had thereon, subject only to the control of a court of 
equity on application to it for relief. But now in such 
cases the obligee (or person to whom the bond is made) 
must, in bringing his action, state or assign the breaches 
which have been made by the obligor; and although 
judgment is still recovered for the whole penalty, exe- 
cution of such judgment is allowed to issue only for the 
damages in respect of the breaches actually committed ; 



(d) Stat. 4 & 5 Anne, c. 16, 
88. 12, 13. See 3 Burr. 1373; 
2 Bla. Com. 341 ; Smith v. Bond, 
10 Bing. 125; S. C. 3 Moo. & 
Scott, 528 ; James v. Thotnas, 6 
Bam. & Add. 40. 

(e) Wild V. Clarkson, 6 T. R. 
303. 



(/) Clarke v. Seton, 6 Ves. 
41 1 ; Hughes v. Wynne, 1 My. & 
Keen, 20. 

(g ) Clarke v. Lord Abingdon, 
17 Ves. 106. 

(A) Grant v. Grants 3 Sim. 
340. 

(•) 6 Ves. 416. 
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and the judgment remains as a further security for the 
damages to be sustained by any future breach (A). 

The last and most numerous^ though least important. Simple coq> 
class of debts in the eye of the law, are debts by simple 
contract, which are all debts not secured by the evi- 
dence of a court of record, or by deed or specialty. On 
the decease of the debtor, these debts are payable out 
of his personal estate, by his executor or administrator, 
subsequently to all debts of record or by specialty, ex- Voluntary 
cept voluntary bonds, which are payable after all sim- 
ple contract debts, but before any of the legacies (Z). 
Debts secured by bills of exchange and promissory Bills and notes, 
notes have no preference over the other simple contract 
debts of the deceased (m). 

Thus it will be seen that there are now, according to Defects in the 
the law of England, five principal kinds of debts, namely, and creditor. 
crown debts, judgment debts, specialty debts in which 
the heirs are bound, specialty debts in which the heirs 
are not bound, and simple contract debts. Each of 
these classes has a law of its own, and remedies of 
varying degrees of efficacy. According to natural jus- 
tice one would suppose that all creditors for valuable 
consideration should have an equal right to be paid ; or 
if any difference were allowed, that those who could 
least afford to lose should be preferred to the others. 
Our law, however, takes precisely the opposite course, 
and, for reasons which certainly illustrate the history of 
England, gives to the crown, representing the public in 
the aggregate, who can best afford to lose, a decided 

(k) Stat. 8 & 9 Will.III. c. 11, (/) Lotnas v. Wright, 2 My. & 

8. 8 ; Hardi/ v. Bern, 5 T. R. 636 ; Keen, 769 ; Waison v. Parker, 

WUloughby v. Swinton, 6 East, 6 Beav. 283. 

550; ] Wms. Saund. 57, n.(l); (w) Yeoman v. Bradshaw, 3 

Hurst V. Jennings, 5 Bar. & Cress. Salk. 164. 
650 J S. C. 8 Dow. & Ry. 424. 
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preference over private creditors^ whose loss may be 
their ruin. Again, a debt admitted without dispute, 
gives the creditor far less advantage than a debt which 
has been contested and decreed to be paid by the judg- 
ment of a court of record. The proper function of a 
court of judicature would seem to be the settlement of 
disputes. In our law, however, the judgment of the 
court is permitted to be made use of not only to settle 
contested claims, but also as a better security for money 
admitted to be due. The reason of this perversion of 
the proper end of a judgment has been the superior 
advantages possessed by a creditor having a judgment 
in his favor. So long however as the court exercises 
its legitimate function of deciding on contested claims, 
there seems to be no reason why a debt established by 
the decision of the court should have any preference 
over one which has never been disputed. If this were 
the case, the use of judgments as mere securities, by 
collusion or agreement of the parties, would at once fall 
to the ground ; and an end would be put to a very 
fruitful source of litigation and fraud. Practically there 
are but two reasons why payment of a debt is withheld, 
namely, either because the debtor, though able to pay, 
doubts his liability, or because he is unable to pay, 
though he knows he is liable. In the first case an ac- 
tion at law decides the question; but the judgment 
given by the court in exercise of its proper function, is 
scarcely ever followed by the taking out of execution. 
The debt being established, the debtor pays it, and the 
judgment is immediately satisfied. The creditor has 
the advantage of the decision of the court, but he has 
no occasion for any of those extraordinary remedies to 
which his position as a judgment creditor entitles him. 
If however the debtor is unable to pay, judgment is ob- 
tained merely for the sake of its fruit. The creditor 
endeavours, by suing out an execution, to obtain an ad- 
vantage over other creditors, who may not have put 
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themselves and the debtor to the same trouble and ex- 
pense. But inability to pay one debt is presumptive 
evidence of inability to pay others ; and when a man is 
unable to pay all his creditors in full, it is time that a 
distribution should be made of his property amongst 
his creditors rateably. The extraordinary privileges 
conferred on a judgment creditor seero^ therefore, in 
most cases, practically to end in an undue preference 
of a pressing creditor over others who have as good a 
right to be paid. With respect to the three last classes 
of debts, namely, debts by specialty in which the heirs 
are bound, those in which the heirs are not bound, and 
simple contract debts, the distinctions between them 
serve principally to mark the steps of the struggle by 
which the rights of creditors have at length been ob- 
tained. The trophies of a victory so hardly won can 
scarcely be expected to present a very orderly appear- 
ance. The rights of these creditors accordingly vary 
with the accident of the death of the debtor, with the 
proportion which his real estate may bear to his per- 
sonalty, and with the circumstance of his having or 
not having charged his real estate by his will with the 
payment of his debts; although, as we shall see, he 
can bring them all to a level by becoming, if he please, 
a bankrupt or insolvent. Surely it is time that the law 
of debtor and creditor were placed upon some more 
simple and reasonable footing. 

The next subject which claims our attention is that Interett on 
of interest upon debts. The absurd prejudice which ^***'*' 
anciently caused interest, under the name of usury, to 
be considered unlawful, retained some hold upon our 
law long after the taking of interest was rendered law- 
ful by act of parliament (n). In ordinary cases a debtor 
was allowed to withhold payment of his debt, without 

(n) Stat 37 Hen. VIII. c. 9. 
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being obliged to give to his creditor the poor recom- 
pense of interest on the money he was making use of 
for his own benefit. For until recently it was a general 
rule of law, that interest was not payable on any debts, 
whether by specialty or simple contract, unless expressly 
agreed on, or unless a promise could be implied from 
the usage of trade or other circumstances, or unless the 
debt were secured by a bill of exchange or promissory 
note, which, being mercantile securities, always carried 
interest (o). But in equity interest was more frequently 
allowed (p). And now by a recent act (9) interest is 
recoverable on all debts payable by virtue of any written 
instrument, at a certain time, from the time when such 
debts were payable, or if payable otherwise, then from 
the time when demand of payment shall have been 
made in writing, so as such demand give notice to the 
debtor that interest will be claimed from the date of 
such demand until the time of payment. 

Sureties. The payment of a debt is sometimes secured by a 

surely y who makes himself liable, together with the prin- 
cipal debtor, for the payment. If the "surety should 
pay the debt, he will become the creditor of the prin- 
cipal debtor for the amount; but although the debt 
paid should have been secured to the original creditor 
by the bond under seal of the debtor and his surety, the 
surety, having paid the debt, will become the simple 
contract creditor only of the principal debtor; unless 
he should have taken the precaution to procure from 
such debtor a counter-bond for his own indemnity (r). 

(o) HiggiM V. Sarjfnt^ 2 Barn. Yes. 27 ; 2 Fonb. £q. 429 ; 

& Cres. 348 ; S. C. 3 Dow. & Ry. C. P. Cooper, 246, et teg, 

613 ; Foster v. Weston^ 6 Bing. (g) Stat. 3 & 4 Will. IV. c. 42, 

709; Page v. Newman, 9 Barn. ss. 28, 29; Hyde v. Ptice, 8 Sim. 

& Cres. 378. 578. 

{p) See Loumdes v. Collins, 17 (r) Copii v. Middletouy Turn. 

& Rubs. 224. 
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The surety, however, will be entitled to the benefit of 
all collateral securities which the creditor, whom he has 
repaid, held for the debt ; but he cannot be entitled to 
the original bond executed by the debtor, because that 
is at an end by the very fact of the payment {«). In the 
words of Lord Brougham (f), the court admits the 
surety's right, as against the principal debtor, to stand 
in the shoes of the creditor, but says there are no shoes 
for him to stand in. If there should have been more Co-sureiies. 
than one surety, any one surety, paying the whole debt, 
is entitled, according to the general principles of justice, 
to contribution from his co-sureties in equal shares, or 
if they should have been sureties to unequal amounts, 
then in proportion to the respective amounts to which 
they have made themselves liable (u). And in equity, 
if any surety has become insolvent, the others must 
contribute rateably to the payment of the whole debt (ar). 
But if the surety has paid no more than his own pro- 
portion of the debt, he cannot obtain contribution from 
any of the others (y ) ; nor will contribution be allowed 
when the suretyship of one person is a distinct trans- 
action from that of the others (.«). A surety, however. Discharge of 
may be discharged from his liability by the conduct of ^"'**^* 
the creditor. As surety he has made himself liable only 
for the payment of a particular debt at a given time, or 
under certain given circumstances. If therefore the 
creditor, by any subsequent arrangement with the prin- 
cipal debtor, preclude himself from demanding payment 

(«) Turn. & Ru88. 231 ; Douh Cress. 689 ; S. C. 9 D. & R. 701 . 

biggen v. Bourne, 2 You. & Coll. (x) Peter y. Rich, 1 Cha. Rep. 

462; Jones ▼. DavUt, 4 Russ. 34. 

277 ; Caulfield v. Maguire, 2 (y) Ex parte Gifford, 6 Ves. 

Jones & Lat. 164, 168. 807 ; Doom v. Humphreysy 6 Me. 

(0 Hodgton y. Shaw, 3 My. & & Wels. 153, 168, 169. 

Keen, 183, 194. {z) Coope v. Txoynam, T. & 

(u) Deering v. Earl of Win- Russ. 426 ; Craythorne v. SwiV 

Chelsea, 2 Bos. & Pul. 270, 272, bume, 14 Ves. 160; Pendkhury 

273 ; Brown v. lee, 6 Bam. & y. Walker, 4 You. & Col. 424. 

h2 
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of his debt at the time or under the circumstances ori« 
ginally agreed on, the surety will be at once discharged 
from all liability (a). Thus if the creditor bind himself to 
give further time for payment to the principal debtor(6), 
or compound with him, without expressly reserving his 
remedy against the surety (c), the surety will be dis- 
charged. But the acceptance by the creditor from the 
principal debtor of a new and independent security for 
the debt will not discharge the surety (rf). Neither will 
the surety be discharged by the mere neglect of the 
creditor to enforce payment of the debt from the prin- 
cipal debtor at the time of its becoming due(c) ; nor by 
the creditor's express agreement to give time to the 
principal debtor, if such agreement fail in any of the 
requisites of a binding contract (/). 



Alienation of 
debts. 



Power of at- 
torney. 



We now approach the subject of the alienation of 
debts, to which some reference has already been made. 
We have seen that a debt was anciently considered as a 
mere right to bring an action against the debtor, and as 
such was incapable of being transferred (g). In pro- 
cess of time however an assignment of a debt was per- 
mitted to take place by means of an authority from the 
creditor to his assignee to sue the debtor in the creditor's 
name. This authority is usually called a power of at- 
torney, which need not be by deed, but may be by 



(a) Calvert v. London Dock 
Company 1 2 Keen, 638 ; Heath v. 
Key, 1 Y. & Jerv. 434 ; NichoU 
ion V. Keoill, 4 Ad. & Ell. 675, 
683; Blake v. White, 1 You. & 
Coll. 420 ; Bowser v. Cox, 4 Beav. 
379; 6 Beav. 110. 

{b) Samuel V, HowarthjSMerW. 
272 ; Eyre v. Bartrop, 3 Madd. 
221. 

(c) JEr parte Gifford, 6 Ves. 
807 ; Ex parte Carstairs, Buck, 



560 ; Maltby v. Caritairs, 7 Bar. 
& Cress. 737 ; S. C. 1 Man. & 
Ry. 549 ; Thompson v. Lock, 3 
C. B. 540. 

((/) Bell V. Banks, 3 Man. & 
Gr. 258. 

(e) Eyre v. Everett, 2 Russ. 
381 ; Peel v. Tatlock, 1 B. & P. 
419. 

(/) PhilpotY.Eriant,^Bmg. 
717. 

(g) Ante, p. 4. 
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writing unsealed (A), or even by parol (i) ; and when a 
debt is a legal debt, recoverable only in a court of law, 
it cannot be effectually assigned without such a power. 
The assignment of debts by means of powers of attorney 
is now recognised and protected by the courts of law. 
Thus in a case where the original creditor became bank- 
rupt after he had assigned his debt, it was held that an 
action against the debtor might still be properly brought 
in the name of such original creditor, by virtue of the 
power of attorney which he had given to his assignee ; 
although if no assignment had been -made, the assignees 
of the creditor under the bankruptcy would have been 
the proper parties to sue {k). So if a power of attorney 
be given on an assignment of a debt for a valuable con- 
sideration, it is held to be irrevocable by the assignor(Z). 
When a debt or demand is equitable only, that is of a 
nature to be recoverable only in the Court of Chancery, 
it may be assigned without a power of attorney ; for 
equity will allow the assignee to sue in his own name. 
When a debt is assigned, the title of the assignee is not Notice to the 
complete until he has given to the debtor notice of the 
assignment (m) ; for the debtor, if he has had no notice 
of the assignment, may lawfully pay his debt to the 
original creditor, and will be effectually discharged by 
his receipt. 

Bills of exchange and promissory notes are, as we Bills and notes. 
have already seen (w), exceptions to the rule which re- 
quires a power of attorney to enable the assignee to sue 
the debtor for the debt assigned. The custom of mer- 
chants was in ancient times sufficiently powerful to 
countervail in this respect the strictness of the common 

(A) Howell V. M'lvers, 4 T. R. (0 Walsh v. Whitcomb, 2 Esp. 

690. 565. 

(t) Heathv. Hall, ^Taxmt 326, (m) See post, the chapter ou 

(A) Winch v. Keelei/, 1 T. R. Title. 
619 ; Parnham v. Hursti 8 Mee. (n) Aafet V- ^* 

ftWels. 743. 
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law, and the holder of a bill of exchange was able to 
sue upon it in his own name. By a statute of Anne (o) 
promissory notes were made assignable or indorsable 
over in the same manner as inland bills of exchange 
might be according to the custom of merchants. 



Involuntary 
alienation of 
debts. 



Debts being formerly considered as mere rights of 
action^ could not be taken in execution on a judgment 
obtained against the creditor ; neither can they now be 
made available unless secured by some cheque, bill, note, 
bond, specialty or other security (p). But when they 
are so secured, the act for extending the remedies of 
creditors against the property of debtors (q), provides 
that under the writ of fieri facias {r) the sheriff may 
seize not only money and bank notes, but also the se- 
curities above mentioned, and may sue upon them in 
his own name on the arrival of the time of payment ; 
but the sheriff is not bound to sue unless indemnified in 
the manner prescribed by the act from the costs of the 
action. 



Bankruptcy or 
insolvency. 



In the event of bankruptcy or insolvency, the assig- 
nees of the bankrupt or insolvent are empowered to sue 
for debts owing to him in their own names for the 
benefit of his creditors {$). 



Payment of 
debts. 



We have now to consider the payment of debts. And 
in the first place, the payment of a smaller sum is no 
smaiTeTsum no Satisfaction of a larger one, unless there be some con- 
satisfaction of sideration for the relinquishment of the residue (0* such 
larger. * 



(o) Stat 3 & 4 Anne, c. 9, 
made perpetual by Btat. 7 Anne, 
c. 25, 8. 3. 

(p) Harrison v. PaynteTy 6 
Mee.&Wels.387; Wood v Wood, 
4 Q. B. 397. 

(^)St.l&2Vict.c.llO, s. 12. 

(r) See ante, p. 45. 



(s) Stat. 6 Geo. IV. c. 16, 8. 
63; l&2Will..IV. 0.56,8.25 1 
1 & 2 Vict. c.llO, 8. 51; 7&8 
Vict. c. 96, 8. 13. 

(J) Cumber v. Wane, 1 Strange, 
425; S. C. 1 Smith's Leading 
Cases, 146; Fitch v. StUton, 5 
East, 230. 
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as the payment at an earlier time than the whole is 
due (u), or the concurrence of the rest of the creditors 
of the debtor in accepting a composition (4;). But it 
seems that the acceptance of a negociable security for a 
small amount may be a good satisfaction for a larger 
debt(y); and the payment of a small sum may be a 
good satisfaction for an unliquidated demand for large 
pecuniary damages, on account of the uncertainty of 
such a claim (z). When a less sum is paid to the ere* Appropriation 
ditor than the whole amount of his demands, it is com- ° P*y"™«^'«' 
peteut to the debtor to make the payment in satisfaction 
of any demand he may please, and the creditor must 
appropriate the payment accordingly (a); but if the pay- 
ment be made generally without any express appropria- 
tion, the creditor may elect, at the time of payment(6), 
or within a reasonable time after (c), to appropriate the 
money to whichever demand he may please. And if no 
election as to the appropriation of the payment should 
be made on either side, the law will, in ordinary cases 
of current accounts, presume that the first item on the 
debit side is discharged or reduced by the first payment 
entered on the credit side, and so on in the order of 
time (J). When the debt carries interest, the payment 
is considered to be applied in the first place in discharge 
of the interest then due, and the surplus, if any, in dis- 
charge pro tanto of the principal. For no creditor 
would apply any payment to the discharge of part of 
the principal, which carries interest, instead of to the 
discharge of interest, for which, when due, no ftirther 
interest is payable (c). 

(tt) Co. Litt. 212 b. (ft) Demynes v. Nobk, 1 Mer. 

(x) Beay v. Richardson, 2 Cro. 604. 

Mee. & Rose. 422. (c) Simson ▼. Ingham, 2 Barn. 

(y) Sibree v. Tripp, 15 Mec.& & Cress. 65. 

Wel8.23. (d) lMeriv.608; Willianuv. 

(2) Wilkinson ▼. Byers, 1 Ad. Kawlinson, 10 J. B. Moore, 362. 

ft Ell. 106. (e) Bomer v. Marris, I Or. ft 

(a) Shaw v. Picton, 4 Bam. & Phi. 351, 355. 
Cress; 715. 
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Composition 
with creditors. 



When a person becomes so embarrassed as to be un- 
able to pay all his debts in full^ he usually endeavours to 
enter into a composition with his creditors^ prevailing on 
them to accept so much in the pound, and to allow a 
given time for payment. In this case a Utter of license 
is generally given by the creditors, by which they cove- 
nant not to take any proceedings for their debts in the 
meantime ; and this license is frequently embodied in a 
deed of inspectorship, by which certain inspectors are 
appointed to watch the winding up of the debtor's affairs 
on behalf of the creditors. The payment of the com- 
position is sometimes guaranteed by some friends of the 
debtor as his sureties, and when payment is made, a 
release of all demands is given by the creditors. If, 
however, the composition should not be punctually paid, 
the creditors will no longer be restrained from proceed- 
ing to enforce the full payment of their debts (/). Such 
creditors as hold security for their debts should openly 
stipulate that their securities are not to be affected; and 
such a stipulation will be sufficient to preserve them (g). 
But any secret agreement between the debtor and a cre- 
ditor, by which he is to have any advantage over the 
others, in order to induce him to agree to the composi- 
tion, is evidently a fraud on the other creditors, and as 
such is absolutely void (A), and prevents the creditor 
who is party to it from suing for his share in the com- 
position (t). 



Assignment to 
trustees for 
creditors void 
as an act of 
bankruptcy. 



In some cases an assignment of the debtor's estate 
and effects is made to trustees for sale and conversion 



(/) Cranky y. Hillary ^ 2Mau. 
& Selw. 120. 

(g) Nichols V, Norrit, 3 Bam. 
& Adol. 41 ; Ex parte Glendin- 
ningf Buck, 517; Lee v. Lock^ 
hart, 3 Mylne & Craig, 302 ; Cul- 
Ungworth v. Loyd, 2 Beav. 385, 
and tlie cases collected p. 395 ; 



Bmh v. Shipman, 14 Sim. 239. 

(A) Leicester ▼. Rose, 4 East, 
372; Knight v. Hunt, 5 Bing. 
432; PendUbwy v. Walker, 4 
Yon. & Coll. 424; AUager v. 
Spalding, 4 N. C. 407. 

(t) Hotoden v. Haigh, U Adol. 
& £U. 1033. 
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into money^ to be divided rateably amongst the cre- 
ditors. As however this is the process adopted by the 
law in case of bankruptcy, where it is carried on under 
judicial sanction, the law considers that such an assign- 
ment of the whole of the estate of a person in trade is 
an act of bankruptcy, and as such void, if there be any 
creditor or creditors who have not concurred in it of 
sufficient amount to sue out a fiat in bankruptcy (A). 
An exception to this rule is made, if a fiat do not issue Exception, 
within six calendar months from the execution of such 
a deed by any trader, provided the deed be executed 
by every trustee within fifteen days after the execution 
thereof by the trader, and that the execution by such 
trader and by every such tnistee be attested by an 
attorney or solicitor ; and provided that notice be given 
within two months after the execution thereof by such 
trader, in the London Grazette and two London daily 
newspapers, if he reside in London or within forty miles 
of it ,• or in the London Gazette, one London daily 
newspaper, and one provincial newspaper published 
near to such trader's residence, if he do not reside 
within forty miles of London ; and such notice must 
contain the date and execution of the deed, and the 
name and place of abode respectively of every such 
trustee and of such attorney or solicitor (Z). 

An act has lately been passed for facilitating arrange- Act to facilitate 
ments between debtors and creditors (w), which applies f "'"^^^f^j^? 

,.,.-,, between debtom 

only to such debtors as are not traders within the bank- and creditors, 
rupt laws. Under this act any such debtor, with the 
concurrence of one-third in number and value of his 
creditors, may, with the sanction of a commissioner of 

{k) Tappenden v. Burgess^ 4 lOJur. 717. See po<^, the chap- 

East, 230 ; Duiton v. Morrison, ter on Bankruptcy. 

17 Ves. 193, 199; Powell v. (/) Stat 6 Geo. IV. c. 16, 8.4. 

Lloyd, 2 You. & Jerv. 372 ; Ex (///) Statt 7 & 8 Vict; c. 70> 
parte FhUpotl^ Court of Review^ 
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the Court of Bankruptcy^ and if his debts have not 
been improperly incurred, procure two meetings of his 
creditors to be called, to consider any proposal for the 
payment or compromise of bis debts. And if the major 
part of the creditors in number and value, or nine-tenths 
in value, or nine-tenths in number whose debts exceed 
twenty pounds, at the first meeting, and three-fifths in 
number and value, or nine-tenths in value, or nine- 
tentfas in number whose debts exceed twenty pounds, 
at the second meeting, agree to the composition, it will 
be binding as against all the other creditors who had 
notice of the meetings, provided it be confirmed by the 
commissioner, and provided one full third in number 
and value of all the creditors were present at the se- 
cond meeting, either in person or by an authorized 
agent. 
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CHAPTER IV. 

OP BANKRUPTCY. 

Under some circumstances a debtor is discharged by 
law from his debt without any actual payment, or with- 
out payment of more than a part of it. This occurs in 
the case of bankruptcy and insolvency, of each of which 
some notice appears desirable. 

And first as to bankruptcy. No person can be a Who may be a 
bankrupt who is not a trader within the meaning of the *'****^'^"P** 
laws relating to bankrupts. The persons who are such 
traders are all bankers, brokers, scriveners receiving 
other men's monies or estates into their trust or custody, 
persons insuring against perils of the sea, warehouse- 
men, wharfingers, packers, builders, carpenters, ship- 
wrights, victuallers, keepers of inns, taverns, hotels or 
coffee houses, dyers, painters, bleachers, fullers, callen- 
derers, cattle or sheep salesmen, and all persons using 
the trade of merchandize by way of bargaining, ex- 
change, bartering, commission, consignment, or other- 
wise in gross or by retail, and all persons who either for 
themselves, or as agents or factors for others, seek their 
living by buying and selling, or by buying and letting for 
hire, or by the workmanship of goods or commodities (a), 
and also all livery stable keepers, coach proprietors, 
carriers, shipowners, auctioneers, apothecaries, market 
gardeners, cowkeepers, brickmakers, alum makers, lime- 
burners, and millers (6). But no farmer, grazier, com- 
mon labourer, or workman for hire, receiver-general of 
the taxes, or member or subscriber to any incorporated 
commercial or trading companies established by charter 

(a) Stat. 6 Geo. IV. c. 16, s. 2. (6) Stat. 5 & 6 Vict. c. 122, s. 10. 
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or act of parliament, shall be deemed as such a trader 
Attorney or aoH- liable to become bankrupt (c). An attorney or solicitor, 
as tuch. as such, is not within the bankrupt law ; but if he is in 

the habit of receiving his clients' money into his own 
hands and investing it for them, and charging a com- 
pensation for so doing, in addition to his charges for 
other professional business, he will be liable to become 
bankrupt as a scrivener receiving other men*s monies 
Alienor into his trust(rf). An alien or denizen is within the 

M "^' bankrupt law (e) ; and so is a married woman carrying 

* on trade for her separate use by the custom of Lon* 
don (/), or whilst her husband is undergoing sentence 
Infant, of transportation (g). But an infant under the age of 

twenty-one years cannot be a bankrupt, because by the 
law of England he cannot be made liable on contracts 
entered into by him in the course of trade (A). 

Act of bank- A person within the bankrupt laws becomes bankrupt 

ruptcy. jjjy committing an act of bankruptcy. The following 

acts, if done with intent to defeat or delay the creditors 
of a trader, are acts of bankruptcy, namely, if any such 
trader shall depart this realm, or being out of this realm 
shall remain abroad, or depart from his dwellinghouse, 
or otherwise absent himself, or begin to keep his house, 
or suffer himself to be arrested for any debt not due, or 
yield himself to prison, or suffer himself to be outlawed, 
or procure himself to be arrested, or his goods, monies, 
or chattels to be attached, sequestered or taken in exe- 
cution, or make or cause to be made either within this 
realm or elsewhere any fraudulent grant or conveyance 
of any of his lands, tenements, goods or chattels, or 

(c) Stat. 6 Geo. IV. c. 16, s. 2. (/) Ex parte Carrington, 1 

Id) Malkin v. Adams, 2 Rose, Atk. 206. 

28; Ex parte Bath, Mont. 82, (g) Ex parte Franks, 7 Bing. 

84, where the cases are collected. 762 ; 1 M. & Scott, 1. 

(e) Stat. 6 Geo. IV. c. 16, s. (A) Belton ▼. Hodges, 9 Bin^i 

136 ; 5 & 6 Vict. c. 122, b, 93. 365, 370. 
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make or cause to be made any fraudulent surrender of 
any of his copyhold lands or tenements^ or make or 
cause to be made any fraudulent gift, delivery, or trans- 
fer of any of his goods or chattels (i). It is also an act Lying in prison, 
of bankruptcy for a trader to lie in prison for debt for 
twenty-one days, or having been committed or detained 
for debt, to escape out of prison or custody (h). Escape. 

Most of the above acts of bankruptcy have, been such 
ever since a bankrupt was first defined by the statute 
of Elizabeth " touching orders for bankrupts (Z)." Bank* 
ruptcy was then considered as a crime, and the bank- 
rupt was called "an offender (m)." But in modern 
times bankruptcy has been looked upon as the proper 
remedy for a trader in embarrassed circumstances. He 
gives up all his property to his creditors, to be divided 
rateably amongst them ; and, if his behaviour has been 
free from serious blame, he obtains a discharge from 
past liabilities, together with a small allowance to enable 
him to begin the world again (n). An act of bankruptcy Declaration of 
may accordingly now be committed by merely filing in »**«®^^«'»^y' 
the office of the Lord Chancellor's secretary of bank- 
rupts a formal declaration, signed by the trader, and 
attested by an attorney or solicitor, that he is unable to 
meet his engagements, provided a fiat in bankruptcy 
issue within two calendar months (o). And a fiat in 
bankruptcy, under which the trader is now declared 
bankrupt (p), may be issued upon his own petition by 
any trader who shall have filed such a declaration (q). 
So an act of bankruptcy may now be lawfully concerted Concerted 
or agreed upon between the bankrupt and any creditor ^n^™P*<=y* 

(i) Stat. 6 Geo. IV. c. 16, s. 3. (o) Stat. 5 & 6 Vict. c. 122, 

(k) Sect. 5. 8S. 22, 93. 

(0 SUt. 13 Eliz. c. 7. (p) Stat. 1 & 2 Will. IV. c. 66, 

(m) Stat. 13 Eliz. c. 7, s. 10 ; s. 1 2 ; 5 & 6 Vict. c. 122, ss. 3, 4« 

2 Black. Cora. 471. {q) Stat. 7 & 8 Vict. c. 96, s. 

(n) Stat. 5 & 6 Vict. c. 122, s. 41. 
.44. 
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of del 



it. 



Admission of 
debt and doq- 
payment. 



or other person (r), which was not the case at the time 
when bankruptcy was considered an offence (s). It is 
also now provided that, on a proper affidavit of debt 
being made by any creditor, stating, amongst other 
things, the delivery to the trader personally of written 
particulars of his demand, with notice requiring imme- 
diate payment, such trader may be summoned to appear 
before the bankrupt court either to admit the demand, 
or to swear that he verily believes that he has a good de- 
fence to such demand or to some part of it (t). And if 
he admits the demand, and does not satisfy the creditor 
within fourteen days next after the filing of such ad- 
mission, he commits an act of bankruptcy on the 
fifteenth day after the filing of such admission, pro- 
vided a fiat issue against him within two calendar 
months from the filing of the creditor's affidavit («). 
After such a summons, an admission of debt may be 
made with the same effect, without the trader's appear- 
ing in court, provided there be present some attorney 
of one of her majesty's superior courts of law on behalf 
of such trader, expressly named by him and attending 
at his request, to inform him of the effect of such 
admission before the same is signed by him, and pro- 
vided also that such attorney do subscribe his name 
thereto as a witness to the due execution thereof, and 
in such attestation declare himself to be attorney for 
the said trader, and state therein that he subscribes as 
such attorney ; and such admission must also be made 
in the prescribed form (x). If the trader do not appear 
when summoned, or if on appearing he refuse to sign 
the admission of debt (y), or admit only part, without 
swearing to his belief that he has a good defence to tlie 



(r) Stat. 5 & 6 Vict. c. 122, 

8.8. 

(*) Ex parte Gmthwaitty 1 
Rose, 87 ; Ex parte Brookes^ 
Buck, 267. 



(Jt) Stat. 5 & 6 Vict. c. 122, ss. 
11, 12. 
(u) Sect. 14. 
{x) Sect. 17. 
\y) Sect. 16. 
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debt or to the part not admitted, then he commits an 
act of bankruptcy on the fifteenth day after service of 
the summons, unless within fourteen days from such 
service, or within such enlai*ged time as may be granted 
to him, he satisfies the creditor, or enters into a bond 
with two sureties, to be approved by the court, to pay 
such sum and costs as shall be recovered in any action 
for the debt ; but the fiat must issue within two calen- 
dar months from the filing of the creditor's affidavit (2). 
Again, if a creditor recover judgment against a trader Nonpayment of 
in any personal action for the recovery of any debt or J»^g™«"* ^«*»*- 
money demand in any court of record, and be in a situ- 
ation to sue out execution upon such judgment, and 
there be nothing due from him by way of sei-ofF, he 
may serve notice in writing upon such trader personally, 
requiring immediate payment of such judgment debt ; 
and if the trader do not pay or satisfy him within four^ 
teen days after such service, he commits an act of 
bankruptcy on the fifteenth day after service of such 
notice (a). So if any trader shall disobey any order or Disobeying de« 
decree made in any cause in Chancery, or in any matter f^p^',^w*'of 
of bankruptcy or lunacy, and duly served on him, for money. 
payment of any sum of money, the court may, by order, 
fix a peremptory day for payment ; and if such trader 
being personally served with such last-mentioned order 
fourteen days before the day therein appointed for pay- 
ment of such money, shall neglect to pay the same, he 
commits an act of bankruptcy on the fifteenth day after 
the service of such order (ft). It is also an act of bank* Petitioning for 
ruptcy for a trader in prison to file a petition for his in^j^^JeS '*'*^*' 
discharge under the act for relief of insolvent debtors. Debtors' Act. 
provided he be declared bankrupt before the time ad- 
vertized for him to be brought up to be dealt with ac- 
cording to the act, or within two calendar months from 
the time of the order vesting his estate in the provisional 
assignee ; and in such case his estate is divested out of 

(z) Sects. 13, 15. (a) Sect. 20. (6) Sect. 21. 
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such assignee (c). No person is now liiable to become 
bankrupt by reason of any act of bankruptcy committed 
more than twelve calendar months prior to the issuing 
of any fiat in bankruptcy against him {d). 



Petitioning cre- 
ditor. 



Striking a 
docket. 



Compounding 
with petitioning 
creditor an act 
of bankruptcy. 



When an act of bankruptcy has been committed by 
a trader, any creditor or creditors may petition for a 
fiat in bankruptcy against him, provided the amount of 
their debts be as follows : — the single debt of any ere* 
ditor, or of two or more being partners, 50Z. or up- 
wards ; the debt of two creditors, 70/. or upwards ; and 
the debt of three or more creditors, 100/. or upwards: 
and every person who has given credit to any trader 
upon valuable consideration for any sum payable at a 
certain time, which time shall not have arrived when 
such trader committed an act of bankruptcy, may pe- 
tition or join in petitioning, whether he shall have had 
any security in writing for such sum or not (e). The 
debt however must be a legal debt, and one for which 
the creditor might sue at law in his own name (/). An 
aflSdavit of debt is sworn by the petitioning creditor, and 
an entry of it is made in a book called the Docket Book. 
This is called striking a docket. A bond was also, till 
recently, always required from the petitioning creditor, 
conditioned for proving his debt, and for proving the 
party to have committed an act of bankruptcy at the time 
of issuing the fiat, and for proceeding upon the fiat {g). 
But this bond may now be dispensed with, if the Lord 
Chancellor shall think fit (Ji). If the trader shall, after 
the docket has been struck against him, pay to the pe- 
titioning creditor any money, or give him any satisfac-* 
tion or security for his debt, or any part thereof, whereby 

(c) Stat. 1 & 2 Vict. c. 110, 899; Ex parte Sutton, 11 Ves. 
B. 39. 163. 

(d) Stot. 5 & 6 Vict. c. 122, s. 7. (g) Stat. 6 Geo. IV. c. 16, s. 13. 

(e) Sect. 9. (A) Stat.5 & 6Vict.c.l22, 8,3» 
(/) Medlicot*8 cate, 2 Str. 
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he may receive more in the pound in respect of his debt 
than the other creditors, such trader thereby commits 
an act of bankruptcy ; and if any fiat shall have been 
issued upon the docket so struck, the Lord Chancellor 
may either declare such fiat to be valid and direct the 
same to be proceeded in, or may order it to be super- 
seded ; and a new fiat may issue, which may be sup- 
ported by proof either of such last-mentioned or of any 
other act of bankruptcy (i). 

When the docket has been struck, the creditor pre- Ratinbauk- 
sents a formal petition to the Lord Chancellor, where- '"P*^* 
upon a fiat in bankruptcy issues, whereby the creditor is 
authorized to prosecute his complaint against the trader 
in the Court of Bankruptcy, or before one of the com- 
missioners of that court (A). Formerly a commission 
of bankruptcy under the great seal issued in every 
case, whereby certain persons were appointed commis- 
sioners for the purpose of directing that particular 
bankruptcy (Z). Subsequently a Court of Bankruptcy 
was erected in London, and certain fixed commissioners 
appointed, by any one of whom the duties of a com- 
missioner were to be performed in all cases of bank- 
ruptcies in London (to). And more recently fixed 
commissioners have been appointed throughout the 
country, each of whom has a separate district, and forms 
a court of record whilst acting in the prosecution of 
any fiat(n). 

The fiat having issued, the debt, the trading, and the The &ajadi« 
act of bankruptcy are proved by the petitioning ere- *^*^®°* 
ditor, whereupon the trader is adjudged a bankrupt by 

(i) Stat. 6 Geo. IV. c. 16, s. 8. 6 Geo. IV. c. 16, s. 12. 
(A) Stat. 1 & 2 Will. I V. c. 56, (w) Stat. 1 & 2 Will. IV. c. 56. 

8, 12. (n) Stat. 5 & 6 Vict. c. 122, 

(/) Stat. 13 £liz. c. 7, s. 2 ; s. 59, et seq. . 

I 
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the court to which the fiat is directed (o) ; and a dupli- 
cate of the adjudication is then served on the bank- 
rupt, who is allowed five days from sUch service to 
show cause against the validity of the adjudication ; 
and if, at the expiration of that time, he can show no 
such cause, notice of the adjudication is forthwith adr 
vertized in the London Gazette ; and two public sittings 
of the court are appointed for the bankrupt to surrender 
and conform, the last of which must be on a day not 
less than thirty and not exceeding sixty days from such 
advertisement, and must be the day limited for such 
surrender. But notice of the adjudication may be ad- 
vertised immediately, with the consent of the bankrupt 
testified in writing under his hand before the court (p). 



Freedom from 
arrest. 



The bankrupt is free from arrest and imprisonment 
by any creditor in coming to surrender, and afl:er such 
surrender during the time limited for such surrender, 
and such further time as shall be allowed him for finish- 
ing his examination) and for such time after finishing 
his examination until his certificate be allowed and con- 
firmed (as after mentioned), as the court shall, fi-om 
time to time, by indorsehient upon the summons of such 
bankrupt, think fit to appoint, provided he was not in 
custody at the time of such surrender (q). 



Gazette is 
evidence of 
bankruptcy. 



If the bankrupt do not commence proceedings to 
dispute the fiat, and prosecute the same with diligence 
and effect within twenty-one days after the advertise- 
ment (if he were within the united kingdom at the date 
of the adjudication), or within three calendar months (if 
in any other part of Europe), or within a twelvemonth 
(if elsewhere) ; the Gazette containing the advertisement 
is conclusive evidence in all cases as cigainst such bank- 



(d) Stat. 6 Geo. IV. c. 16, s. 
24; 5 & 6 Vict. c. 122, s. 4. 



(p) Stat. 5 & 6 Vict. c. 122, 
s. 23. 

(q) Ibid, 
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rupty and in all actions by his assignees for his debis^ 
that he became a bankrupt previously to the flat^ and 
that the fiat was sued forth on the day stated iti the 
Gazette (r). 

Along with the adveHisenlent of the bankruptcy Official assignee, 
appears that of the appointment of all official Assignee 
of the bankrupt's estate. The official assignees are 
officers of the Bankruptcy Courts^ one of whom is ap- 
pointed by the court to act for every bankruptcy. His 
duty is to receive all the personal estate and effects^ 
and the rents and profits of thd real estate, and the 
proceeds df sale of the estate and efibcts, real and per- 
sonal^ of the bdnkmpt ; and, until other assignees are 
chosen by the creditors, he is the sole assignee of the 
bankrupt's estate and effects (i)f all of which, copyholds 
only excepted {t), Vest in sUch fiissigtiee by tirtue of his 
appointment (ti). 

At the public sittings of the court the creditors bf the Proof of debts. 
bankrupt prove their debts. As the bankrupt is dis- 
charged from sudh claims only as have been ot* might 
have been proved under the b&tikruptcy, provision has 
been made for the proof of ai^ many demands as pos- 
sible. Thus a security, payable at a future time> tn&y 
be proved with a rebate of int^r^st at the rate of five 
per cent., to be computed from the declaration of a 
dividend to the time at which the debt secured would 
have become payable according to the terms upon 
which it was cotttracteid (dr)* Provision Is also made 
for the set-off' of mutual credits or debts between the 
bankrupt and atiy Creditor, so that the balancfe only 

(r) Stat. 5 & 6 Vict. c. 1 S2, 8. 24. 64 ; see Principles of the Law of . 

(s) Stat. 1 & 2 Will. IV. c. Real Property, 278.\ 
56, 8. 22; 5 & 6 Vict. c. 122, («) Stat. 1 & 2.Will. IV. c. 

s. 48. 56, 88. 25, 26, 2i. 

(t) Stat. 6 Geo. IV. c. 16, s. (x) Stat.6Geo.IV.c.l6,s.51. 

l2 
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shall be claimed or paid on either side {y) ; also for the 
proof of any debt by any surety for the bankrupt who 
may have paid it, although after the issuing of the fiat, 
but not so as to disturb former dividends (z). Persons 
insured may also prove after the happening of the loss, 
and may receive dividends with the other creditors, as 
if the loss had happened before the issuing of the 
fiat (a). Annuity creditors may also prove for the value 
of their annuities, to be ascertained by the commissioner, 
regard being had to the original price (b) ; and if there 
should be any collateral surety for the annuity, he will 
be discharged from all claims in respect of the annuity 
on payment of the amount so proved (c). Debts pay- 
able upon contingencies which shall not have happened 
before the issuing of the fiat, may be valued by the 
commissioner on the application of the creditor, and 
the amount so ascertained may be proved as the 
debt {d). Interest on overdue bills and notes may 
also be proved {e) ; also the costs, though untaxed, of 
obtaining any judgment, decree or order which may 
have been made for any debt or demand, in respect of 
which the plaintiiF or petitioner shall prove under the 
fiat(/). But the commissioner has power to expunge 
the proof of any debt either wholly or in part, if, upon 
proper evidence, he shall be of opinion that it is not 
Creditor holding due (g). If any creditor should hold security upon any 
*®^""*^* part of the property of the bankrupt by way of mort- 

gage or lien, such creditor will not be allowed to prove 
for the full amount of his debt without giving up his 
security for the benefit of the other creditors (A). But 

(y) Stat6Geo.lV.c.l6,B.50. (e) Stat.6 Geo.IV.c.l6,B.57. 

(z) Ibid, s. 52. (/) Ibid. 8. 58. 

(fl) Ibid. 8. 53. (g) Ibid. 8. 60. 

(6) Ibid. 8. 54. (A) Ex parte Doymes, 18 Yet. 

(c) Ibid. 8. 55. 290. 

Id) Ibid. 9.56. 
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if he be the sole incumbrancer on the property (i), he 
may obtain an order for its sale ; and in case the money 
arising from the sale should be insufficient to pay him 
his due, he will be admitted a creditor under the fiat 
for the deficiency, and receive dividends rateably with 
the rest of the creditors, but so as not to disturb any 
dividends already made (A), 

At the first public meeting appointed by the court, Crediiois' as- 
assignees of the bankrupt's estate are chosen, in addition "S°*^' 
to the official assignee, by the major part in value of the 
creditors who have proved debts to the amount of 10/. 
and upwards, subject to the power of the commissioner 
to reject any person chosen who shall appear to him to 
be unfit (/). The creditors' assignees, as they are called, 
have the sole right of appointing and removing the so- 
licitor to the bankruptcy, and of directing the time and 
manner of effecting the sale of the bankrupt's estate and 
effects (iw). On their appointment all the estate and 
effects of the bankrupt vested in the official assignee 
vests in them jointly with him without any conveyance 
or assignment ; and as often as any assignee dies or is 
lawfully removed, and a new assignee is duly appointed, 
all such real and personal estate as was then vested in 
the deceased or removed assignee, vests by virtue of such 
appointment in the new assignee, either alone or jointly 
with the existing assignees, as the case may require (n). 
The bankrupt, however, is not bound to deliver up the 
necessary wearing apparel of himself, his wife and chil- 
dren (o). Formerly a deed of bargain and sale was 

(t) Ex parte Jackson, 5 Ves. (ro) Stat. 1 & 2 Will. TV. c.56, 

357; Ex parte Topham, 1 Madd. s, 23 ; 5 & 6 Vict. c. 122, s. 49. 

38. (») Stat. 1 & 2 Will. IV. c, 56, 

(k) Lord Loughborough's Or- ss. 25, 26, 27. 

der of 8th March, 1794. (o) Stat. 6 Geo. IV. c. 16, s. 

(0 Stat 6 Geo. IV. c. 16, s. 61 ; 112 ; Ex parte Ross, 1 Rose, 33 ; 

1 & 2 Will. IV. c. 56, 8. 20* S. C. 17 Ves. 374* 
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executed by the majpr part of the pommissiopers acting 
in the bankruptcy to the assignees, wb^reby all the real 
and personal estate of the bankrupt^ except copyholds, 
wc^s conveyed and assigned tp tbp assignees (p). But 
at length, in the year 1831, when the Court of Ba^k- 
I'Mptcy was established in London, it Vfas discovered 
that the mere appointment of the assignees might ope- 
rate as effectually as a deed of conveyance to vest the 
bf^plcrupt's estate in them. 

As the b^pl^ruptcy q( a persop consists in his com- 
mitting an ftct of bankruptcy, and not in his being ad- 
judged bankrupt, his assignees, when appointed, become 
entitled to ^11 the re^l ^nd persona) estate of which he 
was possessed at the hour when be pommitted the act (9), 
thougb the legal estate in the bankrupt's lands remains 
V^sted in biiu nntil conveyed to t^e assignees by their 
The tide of the ^ppqin^fpenKr)- The title of the assignees, it is said, 
*atef b^k'to relates back Jo the act of bankruptcy. The cpqse- 
the act of bank- queppes of t^is rule were formerly very serious, as many 
roptcy. j^^^ j^^ transactions were qrerturned in consequence 

of an ^pt of bankruptcy having been committe4 by one 
New enactment, of the parties without the knowledge qf the other. But 
after several partial remedies (s), it is now enacted that 
all contracts, dealings and transactions by and with any 
bankrupt really and bom fide n)Me ^nd entered into 
before the date and issuing of the %t against him, and 
^}1 executions ^nd att^chtnents against the Is^nds »nd 
tenenients or goods ^nd chattels of such bankrupt, bom 
fide executed or levied before the date and issuing of 

(p) Stat. 6 Geo. IV* c. 16, ss. (r) Boe d. Esd(uk v. Mitchell, 

63> 64. 2 M^u. & Sfslw. 446. 

(q) Thomas y. I)esange9,2Bar. («) Stat. 46 Geo. ill. c. 135, 

& Aid. 586; Rouch y. Qr^at 8. 1; 49 Gep. |IJ. c! 121, s. 2; 

Western Railwaji Compunt^^ \ Q. 56 Geo. III. c. 137, ». ^ ; 6 Geo. 

B« 51. IV. c. 16, S8. 81, 82, 84; 2 & 3 

Vict. 0. 11, 8. 12. 
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the fiat^ shall be deemed to be valid notwithstanding 
any prior act of bankruptcy by such bankrupt com- 
mitted ; provided the person or persons so dealing with 
such bankrupt, or at whose suit or on whose account 
such execution or attachment shall have issued, had 
not at the time of such contract, dealing or transaction, 
or at the time of executing or levying such execution 
or attachment, notice of any prior act of bankruptcy 
by him committed (t). The effect of this enactment is 
to substitute the date and issuing of thejffa^ for the act 
of bankruptcy, so far as respects all persons dealing 
and acting bona fide and without notice of the act of 
bankruptcy. It does not therefore render valid exe- 
cutions levied but not completed before the fiat, on 
judgments obtained by warrant of attorney or cognovit 
without any adverse action («) ; for such executions 
were by a former enactment rendered void as against 
the other creditors, unless completed before the act of 
bankruptcy (x). 

The estate and effects of the bankrupt being thus 
vested in his assignees, is sold, got in and converted 
into money by them, and a dividend is made whenever 
the court thin)cs fit, out of the proceeds, amongst the 
creditore rateably(y). In order to obtain a full dis- Examination of 
covery of the bankrupt's estate, the commissioner has ^J^ h" ^"^^ 
power to examine him, and also his wife, under penalty 
of imprisonment if the answers be not satisfactory (z). 
But the oath formerly administered to them is now dis- 
pensed with (a). In the payment of dividends no pre- All debts paid 
ference is given on account of the nature of the debt, ™*®*^v* 

(/) Stat. 2 & 3 Vict. c. 29. (i/) Stat. 6 Geo. IV. c. 16, ss. 

(ti) Whitmore v. Robertson, 8 106,107,109; 5&6 Vict, c.122, 

Mee. &Wel8. 463, and other cases s. 27. 

cited ante, p. 89, n. (6). {z) Stat. 6 Geo. 4, c. 16, ss. 36, 

(jf) Stat. 6 Geo. IV. c. 16, s. 37. 

108. («) Stat. 8 & 9 Vict* c. 48. 
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Voluntary pre- 
fereoce. 



Crown debts. 



Judgment. 



Rent. 



Wages. 



Interest. 



whether judgment debt, bond debt, specialty or simple 
contract. In this respect the Court of Chancery, to 
which the jurisdiction in bankruptcy anciently belonged, 
and which now exercises an appellate jurisdiction (6), 
followed its rule that equality is equity. And if any 
. trader, in contemplation of bankruptcy (c), should vo- 
luntarily and without pressure (/I) pay or secure any 
one of his creditors, with a view of giving him a prefer- 
ence over the others, such payment or security will be 
void as against the assignees (6). The crown, however, 
may enforce payment of the entire debt of a bankrupt 
crown debtor, notwithstanding the bankrupt laws(/). 
And a judgment debt, if entered up one year at least 
before the bankruptcy, is, by the statute for extending 
the remedies of creditors, a chaise in equity on all the 
bankrupt's real estate (^}. The landlord of a bank- 
rupt may also, notwithstanding an act of bankruptcy, 
distrain for his rent, not exceeding one year's rent ac- 
crued prior to the date of the fiat(/0. The wages or 
salary of a clerk or servant of the bankrupt, for any 
time not exceeding three calendar months and not ex- 
ceeding 30/. (t)> and also the wages of any labourer or 
workman, not exceeding 40«., may be ordered by the 
court to be paid in full (A). In case the proceeds of the 
bankrupt's estate should be more than sufficient to pay 
20s. in the pound, interest at four per cenL, or at such 
other rate as may have been reserved or may be pay- 
able by law, is given to the creditors from the date of 



(6) Stat. l&2Will.IV.c.56, 
88.3, 37; 10 & n Vict c. 102, 
88. 1, 2, 3. 

(c) Wheelwright v. Jackson, 5 
Taunt. 109. 

(rf) Crosby v. Crouch, 11 East, 
256. 

(e) Rust V, Cooper, Cow]^. 629, 

(/) Anon. 1 Atk. 262. 



(g) Stat. 1 & 2 Vict. c. 110, 
s. 13. 

(A) Ex parte Plummer, 1 Atk. 
103 ; Stat. 6 Geo. IV. c. 16, s.74; 
Briggs V. Sowry, 8 Mee. & Web. 
729, 739. 

(i) Stat. 5 & 6 Vict. c. 122, 
8.28. 

{k) Sect* 29. 
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the fiat ; and the surplus, after this, is paid over to the 
bankrupt (/), who however in all events is entitled to an 
allowance out of the property varying with the amount Allowance, 
of the dividend produced (m). And if the bankrupt or 
his friends shall, after he has passed his last examina- 
tion, make an offer of composition, which nine-tenths Compotttioo. 
in number and value of the creditors assembled at two 
successive meetings shall agree to accept, the Lord 
Chancellor may rescind the fiat (n). 

If the bankrupt has duly surrendered and conformed 
to the bankrupt law, and has not lost certain specified 
amounts by gaming or speculating in the funds, and has 
not concealed, destroyed or altered books or papers, or 
made any false or fraudulent entries with intent to de- 
fraud his creditors, or concealed any part of his pro- 
perty, or permitted any false debt to be proved, or have 
afterwards known the same without disclosing the same 
to his assignees within one calendar month after such 
knowledge (o), he will be entitled to a certificate of con- The certificate, 
formity, by which he will be discharged from all debts 
due by him when he became bankrupt, and from all 
claims and demands made proveable under the fiat(p). 
Formerly the certificate was required to be signed by a 
given proportion of the creditors (q) ; but now, the court 
acting in the prosecution of the fiat, is the sole judge of 
any objections which may be made by any creditors 
against allowing the certificate; and the court may 
either allow the same or refuse or susgend the allow- 
ance thereof, or annex such conditions thereto as the 

(0 Stat. 6 Geo. IV. c. 16, s. (o) Stat. 5 & 6 Vict. c. 122, 

132. See Bower v. Morris, 1 s. 38. 

Craig & Phil. 351. (p) Stat* 5 & 6 Vict. c. 122, 

(m) Stat 5 & 6 Vict. c. 122, g.37. 

ss. 44, 45. (q) Stat. 6 Geo. IV. c. 16^ n. 

(ff) Stat. 6 Geo. IV. c. 16, ss. 122. 
133,134; l&2Will.IV. c. 56, 
8. 19. 
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justice of the case may require (r). Contracts or se* 
curities to induce any creditor to forbear opposition to 
the allowance of the certificate are void (s); and the ere* 
ditor forfeits the treble value or amount of any money, 
goods or security so obtained (!)• 



Claims to which 
the baokrapt 
still remains 
liable. 



Notwithstanding the certificate, the bankrupt, it will 
be seen, still remains liable to all such claims as could 
not have been proved under the fiat. Thus if he were 
indebted on any contingency incapable of valuation, he 
will not be discharged from such debt; as if he should 
have covenanted to pay a debt in case another person, 
by whom it is payable at a fiiture time, should make de- 
fault (u). For the contingency of the other making de- 
fault cannot be estimated by any known rules. Again, if 
any person have a claim against the bankrupt for unli- 
quidated damages, by reason of any trespass or breach 
of contract, he cannot prove for such a claim, as the 
amount of damages to be recovered remains uncertain, 
till assessed by a jury (or). In such a case, therefore, the 
bankrupt's certificate is no discharge from bis liability. 



RighU of 

uocertificated 

bankrapt. 



Until the bankrupt obtains his certificate, all the real 
and personal property which may descend, revert, or be 
devised or bequeathed or come to him, becomes vested 
in his assignees (y). But an uncertificated bankrupt may 
maintain an action for his personal labour performed 
after the issuing of the fiat (z), and he may also sue in 



(r) Stat. 5 & 6: Vict. c. 122, 
s. 39. 

(«) Sect 40. Bond^fide holders 
without jiotice may be prejudiced 
by this proyi9ioD, which should 
have been copied from stat 6 
GeQ. IV. c. 16, s. 126,98 amended 
by Stat. 5 & 6 Will. IV. c. 41. 

(0 Stat. 5 & 6 Vict. c. 122, 
s. 41. 



(u) T^fffpion V. Thompson, 2 
N. C. 168 ; Lan£ v. Burghart, 3 
Man. & Gr. 597. 

(x) Goodiitle v. North , 2 Doug« 
584. See ante, p. 60. 

(y) Stat. 6 Geo» IV. c. 16, ss. 
63, 64. 

(2) Silk V. 0$bom, 1 fisp. R. 
140. 
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respect of contracts made with himself, and also in re- 
spect of any after-acquired property, if the aasignees do 
not interfere (a). And if the bankropt has been bank- ^f '^^J^ 
nipt before, or has compounded with his eicditcxB, ch- rapicy, &c. 
has been discharged by any insolyent act, then, unless ^^^*^^^ 
his estate shall profluce, afhir all charges, sufficient to 
pay every creditor under the fiat fifteen shillings in the 
pounds his certificate, when obtained, shall only protect 
his person from arrest and imprisonment; but his future 
estate and eflfects (except his tools of tiade and necessary 
household ftumiture, and the wearing apparel of himself, 
his wife and children) shall yest in Ae asngnees under 
the fiat, who shall be entitled to seiie the same in like 
manner as they might have seiied property, of which 
the bankrupt was possessed at the issuing of the fiat(i). 

All the proceedings in bankruptcy are entered of ^ntiy of pro- 
record in the Court of Bankruptcy (c) ; and no fiat, nor record, 
any adjudication of bankruptcy, or appointment of as- 
signees, or certificate of conformity under such fiat, can 
be received in evidence in any court of law or equity, 
unless the same shall have been first entered of record 
in the Court of Bankruptcy {d). 

Notwithstanding all the changes which have recently inefficiency of 
been made in the bankrupt laws, the remedy afforded by i^of^'jaws. 
them still remains expensive and inefficient. The sym- 
pathy shon^n by the legislature for unfortunate debtors 
does not appear to be so fally extended to a class much 
more numerous^ and equally deserving of aid^ namely, 
unfortunate creditors, creditors who in the course of their 
business have unhappily trusted reckless or dishonest 

(a) Webb V. fo^, 7 T. Jlep. (c) SUit 1 & 2 Wfll. IV. p. 

391; Drayton v. Daie, 2 Barn. 56, s. 13; 2 & 3 Will IV. c. 

& Cress. 293 ; Crqfton v. Poole, 114. " 

1 Bam. & Adol. 568. (d) Stat 2 & 3 Will. IV. c. 

(6)Stat.6Geo.IV.c.l6,s.l27. lU,s. 8. 
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debtors. It is irom the class of unfortunate creditors 
that the ranks of really unfortunate debtors are chiefly 
recruited. For if a trader unexpectedly fails in obtain- 
ing payment of the debts due to him, he may be obliged 
unexpectedly to disappoint others of the debts he owes. 
The law, however, has not yet imposed any effectual 
check on reckless or dishonest trading. No means 
have been afforded of immediately putting a stop to a 
career of dishonesty the moment it is discovered. The 
creditor who wishes to make a dishonest debtor a bank- 
rupt, must first find means to serve him personally with 
notice requiring payment; and when this has been 
done, a fortnight must still be occupied in the process 
of making him a bankrupt («), during which time the 
bulk of his property may be realized and made away 
with. He has ample opportunity to wind up his own 
affairs, in spite of his creditors, with all the safety and 
assurance of an honest man. If at the expiration of the 
fortnight his conscience will allow him to take a false 
oath, he may elude the law by swearing that he verily 
believes he has a good defence to the creditor's demand, 
without adducing any evidence of the grounds on which 
such belief is founded. If however he become bankrupt 
and surrender, he becomes entitled of right to freedom 
from arrest and imprisonment; and however bad his past 
conduct may have been, the court has no power to de- 
prive him of this privilege. For all this the innocent 
suffer. The honest man is made a bankrupt, and en- 
dures the opprobrium which the misconduct of others 
has cast upon that name, because it is known that no 
fraud on his part will prevent all that he has from being 
effectually squeezed out of him ; whilst the known rogue 
makes his own terms, and is let off with a fraudulent 
and insufiicient composition. It is the interest of his 
creditors to accept the composition, and wink at the 
fraud, rather than incur the expense and risk of assert- 

(e) See ante, p. 110. 
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ing their just claims under the present system of bank- 
ruptcy. It is to be hoped that the earnest remonstrances 
of the trading community will at length secure the at- 
tention of the legislature (/). Those who practically 
know and feel the evils of the present system are surely 
entitled to consideration. And if some of the remedies 
they suggest should be considered stringent^ let it be 
remembered that they are proposed by men themselves 
within the bankrupt laws^ and who well know that 
possibly^ by adverse fortune, tbey may become indivi- 
dually subject to their operation. 

{f) A statement will be found bankers, and traders of the city 

in appendix A. of some of the of London, for the purpose of ob- 

measures proposed by the Metro- taining an amendment of ihe law 

politan Committee appointed at of bankruptcy and insolvency, 
public meetings of merchants, 
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CHAPTER V. 

OF INSOLVENCY. 

Insoltbnct^ Strictly speakings means a general inability 
to meet pectmiary engagements (a). But the term is 
very commonly and conveniently applied to the iileans 
of getting rid of such engagements afforded by certain 
acts of parliament which have passed for the relief of 
insolvent del)tors ; and in this latter sense the term is 
here intended to be used. 

sut. 1 & 2 Vict. The principal act for the relief of insolvent debtors in 
*'-^^^- England is the statute 1 & 2 Vict. c. 110, the former 

sections of which are, however, occupied in abolishing 
arrest on mesne process in civil actions, and in extend- 
ing the remedies of judgment creditors against the pro- 
perty of their debtors. So far as the act relates to 
insolvent debtors it is, for the most part, a reprint, with 
some important additions, of a previous statute for the 
same purpose (&), by which the laws then existing on 
Discharge from the subject were amended and consolidated. The relief 
pnsoD. afforded to the debtor is his discharge from prison ; and 

the act accordingly only applies to persons in actual 
custody within the walls of a prison in England. Any 
such person in custody upon any process whatsoever, for 
or by reason of any debt, damages, costs, sum or sums 
of money, or in consequence of contempt of any court 
whatsoever for non-payment of money or costs, taxed or 
untaxed, may at any time within the space of fourteen 
days next after the commencement of his actual custody, 

(a) BiddUcomber, Bond, 4 Adol, continued and amended by stat. 
& EU. 332. 11 Geo. IV. & 1 Will. IV. c.38. 

(6) Stat 7 Geo. IV. c. 57, 
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oi* afterwardd by permisdlon of the court) apply by pe^ 
tition to the Court for the Relief of insolvent Debtors for 
his discharge from such custody, according to the pro- 
visions of the act(c)* In the country the petition is 
now referred for hearing to the County Court of the 
district within which the indoivent is in custody (tf)* 
The insolvent himself wad formerly the only person who 
could put the machinery of the act in motion j but now 
the creditor at whose suit the prisoner is committed to 
prison or charged in execution may, if not satisfied 
within twenty-one days next after such prisoner shall 
be so committed or charged in execution^ himself peti- 
tion the court for his share of the relief (e), which consists 
in the real and personal estate and effects of the pri- 
soner being vested in the provisional assignee of the 
court for the benefit of his creditors.' 

On the filing of the petitibh either of the debtor or of VcsUng order. 
the creditor^ a vesting order, as it is termed^ is madd by 
the court. By this order all the real and persontll 
estate and effects of the prisoner, both within this i*ealm 
and abroad (except his wearing apparel^ beddiag and 
other such necessaries of himself and his family, and 
his working todls and implements^ not exceeding in the 
whole the value of twenty pounds), and all the futute 
estate to which he may become entitled until his final 
discharge^ are vested in the provisional assignee for the 
time being of the estsltes and effects of insolvent debtors 
in England (/). The court may subsequently appoint Assignees. 
any proper person or persons to be assignees of such 

(c) Stat. 1 & 2 Vict. c. 110, the prisoner to file a schedule of 
8. 35. his property, Eollii v. Brytth^ 

(d) Stat. 10& 11 Vict. c. 102, 12 Sim. 492, 501. 

8. 10. (/) Stat. 1 & 2 Vict. c. llO, 

(e) Sect. 36. In this case, s. 37 ; Ford v. DabbSf 5 Man. k 
however, the InsoWeHt Court has Gr. 309. 

no adequate means of compelling 
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BeneSced cler- 
gyman. 



Officer. 



estate and effects, in whom the same will accordingly 
vest on the acceptance of the appointment being sig- 
nified by him or them to the court (g). The estate and 
effects of the prisoner are then sold and converted into 
money by the assignees in the manner directed by the 
act (A). And the court has power to order that any 
property of the prisoner may be mortgaged, instead of 
being sold, if it shall appear to the court that his debts 
can be discharged by such means (O- If the insolvent 
be a beneficed clergyman, the assignees may obtain a 
sequestration of the profits of the benefice for the pay- 
ment of his debts (A). And if the insolvent be or have 
been an officer under government, or in the service of 
the East India Company, a portion of his pay, half-pay, 
salary, emoluments or pension, may, with the written 
consent of the chief officer of the department to which 
he belongs or may have belonged, be ordered to be 
paid to the assignees (Z). The produce of the insolvent's 
estate is then divided by the assignees rateably amongst 
the creditors (iw). And if any prisoner shall before or 
after his imprisonment, being in insolvent circumstances, 
voluntarily convey, charge or make over any of his 
estate to or in trust for any creditor or creditors, every 
such transaction is declared to be fraudulent and void 
as against the assignees, if made within three months 
before the commencement of the party's imprisonment, 
or with the view or intention on his part of petitioning 
the court for his discharge under the act(n). 

The ichedttle. Within fourteen days next after the making of the 
vesting order, or within such further time as the court 

(jg) Stat 1 & 2 Vict. c. 110, 8. (/) Sect. 56. 



Voluntary pre- 
fereoce. 



45. 

(A) Sect. 47. See Wright v. 
Maunder, 4 Beav. 512. 

(0 Sect. 48. 

Ik) Sect. 55. 



(m) Sect. 62. 

(n) Sect, 59. See Harrk v. 
Lloyd, 6 Beav. 426 ; Jackson v. 
Thompton, 2 Q. B. 887 ; 3 Man. 
& Gr. 621. 
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shall think reasonable, a schedule is required to be de- 
livered in to the court, signed by the prisoner, contain- 
ing a full description of his name, ti*ade or profession, 
place of abode, debts and property of every descrip- 
tion (o). Immediately after the filing of this schedule, 
a time and place are appointed by the court for the pri- 
soner to be brought up to be dealt with according to 
the act (p), of which due notice is given to the cre- 
ditors (q). His schedule is then examined into on oath 
by the court; and any creditor may oppose his dis- 
charge, and for that purpose may put such questions 'to 
the prisoner, and examine such witnesses, as the court 
shall think fit (r). After such examination the court is 
then empowered, upon the prisoner swearing to the truth 
of his schedule, and executing the warrant of attorney 
to be mentioned afterwards, to adjudge that such pri- Dischaige from 
soner shall be discharged from custody, and entitled to ^ ^' 
the benefit of the act as to the several debts and sums 
of money mentioned in the schedule, due or claimed to 
be due, at the time of making the vesting order, from 
the prisoner to the persons named in his schedule, or 
for which such persons shall have given him credit be- 
fore the time of making such vesting order, and which 
were not then payable, and as to the claims of all other 
pereons, not known to the prisoner at the time of the 
adjudication, who may be indorsees or holders of any 
negociable security set forth in the schedule (5). The 
discharge may, in the discretion of the court, either be 
immediate, or may be postponed for six months (t), and 
in certain cases of flagrant misconduct it may be post- 
poned for any period not exceeding three years (m). 

The insolvent being thus discharged is free from any Effect of dis- 

(0) Sect. 69. (5) Sect. 75. Leonards, Biiktr, 

(p) Sect. 70. 15 Mee. & Wels. 202. 

(q) Sect. 71. (/) Sect. 76. 

(r) Sect. 72. (?*) Sects. 77, 78. 

K 
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future impriflonment, and his property is also free from 
execution, at the suit of his creditors, for the debts 
mentioned in the schedule(a:). And the costs of actions 
and suits (y), and the claims of annuity creditors (is), may 
Warrant of at- be comprised in such discharge. The discharge, how- 
ez^uted by ^^^^f ^^ "^^' '^^^ ^^^^ ^^ bankruptcy, final and complete; 
prisoner. for before any adjudication is made, the prisoner is re** 

quired to execute a warrant of attorney, authorizing the 
entering up of a judgment against him in one o^the 
superior courts at Westminster, in the name of the as- 
signee or assignees, for the amount of the prisoner's 
unsatisfied debts as stated in the schedule. And if at 
any time it should appear to the satisfaction of the court 
that the prisoner is of ability to pay such debts, or any 
part thereof, or that he is dead leaving assets for that 
purpose, the court may permit execution to be taken out 
upon the judgment for such sum as it may order, such 
sum to be distributed rateably amongst the creditors (a). 



Insolvency un- 
der sUt. 5 & 6 
Vict.c. 116. 



Under certain circumstances an insolvent may now, 
by recent acts of parliament, obtain as complete a dis- 
charge from his debts as if he had become bankrupt(/i). 
The acts, however, only apply to such persons as have 
become indebted without any fraud, or gross or culpable 
negligence. Accordingly, no person is allowed to take 
the benefit of such acts if his debts have been contracted 
by any manner of fi^aud or breach of trust, or any pro- 
secution whereby he has been convicted of any offence, 
or without having, at the time of becoming indebted, 
a reasonable or probable expectation of being able to pay 
the debts ; or if such debts were contracted by reason 
of any judgment in any proceeding for breach of the 



{x) Sects. 90, 91. 
(y) Sect. 79. 

(z) Sect. 80. See Bennett v. 
BmWoti, 12Ad.&Ell. 657. 
(a) Sect. 87. See also sects. 



88 and 89. 

(6) Stats. 5 & 6 Vict. c. 116; 
7 & 8 Vict. c. 96 ; 10 & 11 Vict. 
c. 102. 
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revenue laws ; or in any action for breach of promise of 
marriage, seduction^ criminal conversation, libel, slander, 
assault, battery, malicious arrest, malicious suing out of 
a fiat in bankruptcy, or malicious trespass (c). With 
these exceptions, any person indebted, not being a 
trader within the bankrupt laws, or being such trader, 
but owing debts amounting in the whole to less than 
300/., may, whether he shall have already been in pri- 
son or not (rf), apply for the protection of his person 
from process, on making a full disclosure and surrender 
of all his estate and effects for payment of his debts. 
The application is now made to the Court for the Relief 
of Insolvent Debtors (e). But if the petitioner shall not 
have resided for the last six calendar months within 
twenty miles of London, but shall have resided for that 
time within the district of a County Court, application 
must then be made to such County Court(/). The whole 
estate and effects of the insolvent are then vested in the 
provisional assignee of the Insolvent Court, or in the 
clerk of the County Court, as the case may be, for the 
benefit of all the creditors rateably (g). But the wear- 
ing apparel, &c. of the petitioner and his family, not 
exceeding the value of 20Z., may be excepted, as in the 
other Insolvent Act, provided such excepted articles, 
and the values thereof, be fully and truly described (A). 
With the exception of the warrant of attorney given by 
the prisoner under the other Insolvent Act, the provi- 
sions of these acts are generally similar to those of that 
act. 

In the reign of George III. an act was passed for the Stat. 48 Geo. 3 , 
discharge of debtors in execution upon any judgment ^' 

(c) Stat. 5 & 6 Vict c. 116, ss. 6, 8. 

8. 4; 7 & 8 Vict. c. 96, s. 24. (/) Ibid. s. 6. 

(d) Stat. 7 & 8 Vict. c. 96, s. (g) Stat. 5 & 6 Vict. c. 116, 
6; 10 & 11 Vict. c. 102, s. 7. s. 7; 10 & 11 Vict. c. 102, s. 5. 

(e) Stat. 10 & 11 Vict. c. 102, (A) Stat. 7 & 8 Vict. c. 96, s. 9. 

k2 
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for any debt or damages not exceeding 20/., exclusive 
of costs (i). But as it is now provided that no person 
shall be taken or charged in execution upon any judg- 
ment in any action for the recovery of any debt, wherein 
the sum recovered shall not exceed 20/., exclusive of 
costs (A), this act may now be considered as almost ob- 
solete. 

(i) Stat. 48 Geo. III. c. 123. (k) Stat. 7 & 8 Vict. c. 9G^ s. 

See Tolson v. Dykes, 1 Phillips, 57. 
439. 
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CHAPTER VI. 

OF INSURANCE. 

Having now considered^ though very briefly, the sub- 
ject of debts generally, there remain certain debts, pay- 
able on contingencies, which deserve a separate notice, 
namely, debts arising under contracts to insure, efiected 
by policies of insumnce. A policy of insurance, orpoHcyof 
assurance, is the name given to the instrument by »«»«'»«»««• 
which a contract to insure is entered into ; and a con- 
tract to insure is a contract to indemnify against a loss 
which may arise on the happening of some event, or, 
in other words, a contract that, on the happening of 
such event, the insurer shall pay to the party insured 
a sum of money equivalent to the loss he may have 
sustained. The most usual kinds of insurance are, in- 
surance of lives, insurance against loss by fire, and 
insurance of skips and their cargoes against the perils 
of the seas. 

And first, as to life insurance. The advantages of life Life insuraDce. 
insurance are now so well known that there is no occa- 
sion to dilate upon them. By payment of a small annual 
premium during the life insured, a sum of money may 
be secured at the decease of the party, applicable to the 
payment of his debts, for a provision for his family, or 
any other purposes. But as the insurance of lives and 
other events, in which the person insured had no in- 
terest, was found to introduce a mischievous kind of 
gaming, it was enacted, in the early part of the reign of 
George III., that no insurance should be made on the insurances on 
life of any person, or on any other event whatsoever, lh^®*ng„J!|^* h^^s 
wherein th6 person for whose use and benefit, or on no interest voidi 
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whose account such policy shall be made, shall have 
no interest, or by way of gaming or wagering; and that 
every such assurance shall be null and void to all in- 
tents and purposes whatsoever (a) ; and that it shall not 
be lawful to make any policy on the Ufe of any person, 
or other event, without inserting in the policy the per- 
son's name interested therein, or for whose use or benefit, 
or on whose account such policy is made (fi) ; and that 
in all cases where the insured hath an interest in such life 
or event, no greater sum shall be recovered or received 
from the insurer than the amount or value of the interest 
of the insured in such life or other event (c). But this 
act does not extend to insurances bon& fide made on 
ships, goods or merchandizes (ef), with respect to which 
provisions have been made by another act of parlia^ 
ment (e). Every person is considered to have a sufficient 
interest in the duration of his own life to sustain his own 
insurance of it ; but if he should* afterwards put an end 
to his life, or die by the sentence of the law, the in- 
surance will be void in the hands of his executors; and 
no provision to the contrary contained in the policy of 
insurance will be of any avail (/). The assignee of 
a person who has insured his own life is not required 
by the above mentioned statute to have any interest in 
the life of such person, for the statute makes no mention 
A creditor has of the assignment of policies (^), A creditor has an 
an insurable insurable interest in the life of his debtor to the extent 

interest m the 

life of his debtor, of his debt; but if the debt should be discharged from 
any other source, the policy will thenceforth be void for 
want of interest (^), This strict law is not however 



A person may 
insure his own 
life. 



(a) Stat. 14 Geo. III. c. 48, 8.1. 
(6) Sect. 2. 

(c) Sect. 3. 

(d) Sect. 4. 

(e) Stat. 19 Geo. II. o, 37. 
(J) Awkabk Association So- 
ciety V. Bolland, 4 Bligh, N. S. 



194, reversing Bolland v. Disney, 
3 Rubs. 351 ; see Clift v. Schwabe, 
3 C. B. 437. 

(g) Ashley V. Ashl^, 3 Sim. 
149. 

(A) Godsall V. Bolderoy 9 East, 
72; S. C. 2 Smith's Leading 



OF INSURANOB. 135 

usually taken advantage of by the assurance offices, 
who generally pay the sums insured without any in- 
quiry as to the extent of the interest of the party insured 
in the life on which the insurance has been effected (i). 
An interest as trustee is also sufficient to support a life Trustee, 
insurance (k). But a father has not such an interest in Father and ion. 
the life of his son as to warrant an insurance of it for 
his own benefit (Z). 

Insurance against fire is a contract to indemnify Fire iwuiance. 
against loss by fire, and is usually renewed from year to 
year on payment of a premium. The person who effects 
such an insurance must have an interest in the pro* 
perty insured, and he cannot recover beyond the extent 
of his interest; neither can he assign his policy without 
the consent of the insurers (m). When the building 
insured is situate within the limits of the Metropolitan 
Building Acts, any person interested may procure the 
insurance money, in case of fire, to be laid out in repairs 
or rebuilding (n). A covenant to insure any building 
within such limits, is therefore tantamount to a covenant 
to repair to the extent of such insurance, and if entered 
into by a lessee in his lease, will run with the land so 
as to be binding on the assignee of the lease (o). 

The insurance of ships and their cargoes from the laauranceor 
perils of the seas is a matter belonging rather to mer- ^ *'^*' 
cantile law than to the department of conveyancing. 

Cases, 157; see, however, Hum- Pari. Cas. 431 ; Saddlers' Com- 

phrey v. Arabin, 1 Lloyd & Goold, jw/iy v. Badcock, 2 Atk. 554. 
Cas. temp. Plunkett, 322. (n) Stat. 14 Geo. III. c. 78, 

(f) Lloyd & Goold, Cas. temp. s. 83. This section is not re- 

Sugden, 291. pealed by stat. 7 & 8 Vict. c. 84, 

{k) Tidswell v. Angerstein, Schedule (A). 
Peake, N. P. Cases, 151. (o) Vernon v. Smith, 6 Bam. 

(/) Halfordy,Kymer, 10 Burn. & Aid. 1 ; see Principles of the 

& Cress. 724. Law of Real Property, 320. 

(m) lynch V. Dalxell, 4 Bro. 
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In thi8 kind of insurance, as well as in the others, an 
interest in the property insured must generally belong 
to the party effecting the insurance, if the ship be a 
British vessel, or the goods be laden on board any such 
vessel (/?). Full information on this subject will be 
found in Park on Insurance, Abbott on Shipping, and 
in the chapter on maritime insurance in the late J. W. 
Smith's admirable Compendium of Mercantile Law. 
Connected with maritime insurance are bottomry and 

Bottomry. respondentia. Bottomry is an agreement by which a 

vessel is hypothecated or pledged by the owner for the 
payment, in the event of her voyage terminating suc- 
cessfully, of money advanced to him for the use of the 
vessel together with interest, which interest, in consi- 
deration of the risk incurred, is generally far beyond 

Respondentia, five per cent., formerly the legal rate. Respondentia is 
a somewhat similar contract with respect to the cargo, 
except that the borrower only is responsible in the 
event of the safe termination of the voyage, the lender 
having no lien on the goods (y). These contracts appear 
to be of little importance since the relaxation of the 
usury law. 



{p) Stat. 19 Geo. XL c. 37, 8.1. 



{q) 2 Black. Com. 457. 
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CHAPTER VIL 

OF ARBITRATION. 

Instead of the ultimate remedy of an action at law or 
suit in equity^ recourse is sometimes had for the settle- 
ment of disputes to the more amicable expedient of 
arbitration. And in some transactions, especially in AgreemeDts to 
articles of co-partnership between traders, it is usual to ^^^ ^^ " *^'*" 
stipulate that if any dispute shall arise, it shall be re- 
ferred to the determination of two indifferent persons as 
arbitrators, or of their umpire, who is usually and very 
properly required to be chosen by the arbitrators before 
they proceed to take the subject in question into con- 
sideration (a). And it is agreed that the award in writ- 
ing of the arbitrators, or of their umpire in case of their 
disagreement, shall be binding and conclusive on all 
parties. It is generally also further provided, that in 
case either party should neglect or refuse for a given 
time to appoint an arbitrator, the arbitrator chosen by 
the other party may make an award, which shall be 
binding on both. It is also usual to provide, that the 
reference or submission to arbitration shall be made a 
rule of the Court of Queen's Bench, according to the 
directions of a statute of Will. III. to be afterwards 
noticed. 

As the couiis of law and equity have full jurisdiction Jurisdiction of 
on all questions arising out of agreements of any kind, mattersTgreed 
it follows that they retain a jurisdiction over matters to be referred to 
which the parties themselves have agreed should be re- 
ferred to arbitration (b). Notwithstanding therefore an 

(a) See Bates v. Cooke, 9 Bam. (6) Wellingion v. Mackintoshf 

&; Cress. 407, 408. 2 Atk. 569. 
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agreement to refer disputes to arbitration, either party 
may bring the matter into court (c) ; although if the 
agreement should contain an express covenant not to 
sue, and especially if arbitrators be actually named, it 
seems that such covenant may be effectually pleaded in 
bar to any suit in equity {d). And without such a cove- 
nant, the circumstance of the parties having agreed to 
refer to arbitration, will induce a court of equity to pause 
before granting to any of them summary relief on a point 
which they have expressly agreed to settle by amicable 
means (e). If however one of the parties should, not- 
withstanding his agreement, refuse to name an arbi- 
trator, the Court of Chancery will not entertain a bill 
to compel him to do so (/), neither will it substitute 
the master for the arbitrators (g) ; for the court acts 
only when it has it in its power itself to execute the 
whole contract in the terms specifically agreed upon (A). 

Reference by The reference of disputes to arbitration appears to 
rule of court, y^^^^ ^^^^ ^^^^y adopted by the courts of law, with the 
consent of the parties to an action, in cases where the 
matter in dispute could be more conveniently settled in 
this mode. A verdict was taken for the plaintiff by 
consent, subject to the award of an arbitrator agreed 
upon by the parties, and the reference was made a rule 
of court. This plan is still continually adopted. The 
arbitrators and the parties to the reference by this means 
become subject to the jurisdiction of the court, which 
has power to set aside any award which may appear to 
have been given unjustly or through mistake of the law; 

(c) Waters v. Taylor, 15 Ves. 19. 

10, 18 ; Mexhorough v. Bower, 7 (/) Wilks v. Davii, 3 Meriv. 

Beav. 127, 182. 507. 

{d) Haifhide v. Fenningy 2 {g) Agar v. MackleWy 2 Sim. 

Bro. C. C. 336 ; Dimsdale v. Ro- & Stu. 418. 

hintony 2 Jonei & Lat. 68, 92. (h) OerwU v. Edwards, 1 Dra« 

(e) Waters y. Taylor, 15 Vw. & War. 80. 
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or if the award be valid^ its performance may be en- 
forced under the penalty of imprisonment for contempt 
of court. In order to extend the benefits of this mode of 
submission to arbitration^ to all cases of controversies 
between merchants and traders or others concerning 
matters of account or trade or other matters, an act of 
parliament was passed in the reign of William the Third, 
intituled ** An Act for determining differences by Arbi- Act for deter- 
tration(i)-" This act empowers all merchants and ^*c€»1)yMbi- 
traders and others desiring to end by arbitration any tratioD. 
controversy, for which there is no other remedy but by 
personal action or suit in equity, to agree that their sub«- 
mission of their suit to the award or umpirage of any 
person or persons shall be made a rule of any of her 
majesty's courts of record which the parties shall choose. 
And it provides, that in case of disobedience to the 
arbitration or umpirage to be made pursuant to such 
submission, the party neglecting or refusing to perform 
and execute the same, or any part thereof, shall be sub- 
ject to all the penalties of contemning a rule of court 
when he is a suitor or defendant in such court. And 
the process to be issued accordingly shall not be stopped 
or delayed in its execution by any order, rule, command 
or process of any other court, either of law or equity, 
unless it shall be made appear on oath to such court 
that the arbitrators or umpire misbehave themselves, 
and that such award, arbitration or umpirage was pro- 
cured by corruption or other undue means. It is also 
further provided (j), that any arbitration or umpirage 
procured by corruption or undue means shall be judged 
void, and be set aside by any court of law or equity, so 
as complaint of such corruption or undue practice be 
made in the court where the rule is made for submis- 
sion to such arbitration or umpirage, before the last 
day of the next term after such arbitration or umpirage 

(0 Stat»9&10Will.IlI.c.l5. (j) Sect. 2. 
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IS made and published to the parties. The Court of 
Chancery is a court of record within the meaning of 
this act (A). 



Revocation of 
submission. 



Previously to a recent statute either party might have 
revoked his submission, and thus determined the autho- 
rity of the arbitrators ; and this may still be done, if the 
submission relate to criminal matters, which are not 
within the statute (Z). But it is now enacted (m), that 
the power and authority of any arbitrator or umpire, 
appointed by or in pursuance of any rule of court or 
judge's order or order of nisi prius in any action, or by 
or in pursuance of any submission to reference contain- 
ing an agreement that such submission shall be made a 
rule of any of her majesty-'s courts of record, shall not 
be revocable by any party to such reference without the 
leave of the court by which such rule or order shall be 
made, or which shall be mentioned in such submission, 
or by leave of a judge (n). And the arbitrator or um- 
pire is empowered and required to proceed with the 
reference notwithstanding any such revocation, and to 
make such award although the person making such re- 
vocation shall not afterwards attend the reference. And 
the court, or any judge thereof, may from time to time 
enlarge the term for any such arbitrator making his 
AtteDdance and award (o). The court, or any judge, is also empowered 
under any such reference, by rule or order to command 
the attendance and examination of witnesses, or the pro- 
duction of any documents (p). And if in any rule or 
order of reference, or in any submission to arbitration 
containing an agreement that the submission shall be 

{k) Heming v. Swinrierton, 2 (n) See Scott v. Van Sandau, 



Power to en- 
large the time 
for making the 
award. 



examination of 
witnesses. 



Phil. 79. 

(/) 2 Wms. Saund. 133 e, n. 
((/); RexY. Bardell, 5 Ad, &m. 
619; S.C. 1 Nev. &P. 74. 

(m) Stat 3 & 4 WiU. IV. c. 42, 

8.39. 



1 Q. B. 102. 

(o) Parbery v. Newnham, 7 Me. 
& Wels. 378. 

(p) Stat 3 &4 Will. IV. c.42, 
s.40« 
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made a rule of courts it shall be ordered or agreed that 
the witnesses upon such reference shall be examined 
upon oath, the arbitrator or umpire, or any one arbi- 
trator, is authorized and required to administer an oath 
to such witnesses, or to take their affirmation in cases 
where affirmation is allowed by law instead of oath ; 
and any witness wilfully and corruptly giving false evi- 
dence shall be deemed guilty of perjury, and shall be 
prosecuted and punished accordingly (j). The provi- 
sions of this act appear to apply to courts of equity as 
well as courts of law (r). 

The authority of arbitrators is liable to be determined Death of either 
not only by a revocation of the submission, but also by **" ^' 
the death of either of the parties previously to the making 
of the award {$). In order to obviate this inconvenience, 
it is now usual to insert in the order or rule of court, by 
which reference is made to arbitration, a provision that 
the death of either of the parties shall not operate as a 
revocation of the authority of the arbitrators, but that 
the award shall be delivered to the executors or admi- 
nistrators of the parties, or either of them, in case of 
their or his decease (0* And the same stipulation may 
be effectually made in a submission to arbitration by 
private agreement (m). The bankruptcy of either party Bankruptcy. 
is not a determination of a submission to arbitration (x). 

When no time is limited for the making of the award, Time for making 
it must be made within a reasonable time (y) ; but if a **** *^*^^* 

(q) Sect. 41. Saund. 133 d, n. {d). 

(r) Oliver v. Latham, 1 Phil, (u) Macdotigall v. Robertioriy 

163. 2 You. & Jerv. 11; S. C. 4 Bing. 

(«) Cooper V. Johnson, 2 Bam. 435 ; 1 Moo. & P. 147. 

& Aid. 394; Brooke v. Mitchell, {x) Hemsworthv, Bryan, I C. 

6 Mee. & Wels. 473. B. 131. 

(0 Tyler v. Jones, 3 Barn. & (y) Macdougall v. Robertson, 

Cres8. 144 ; Prior v. Hembrow, ubi supra. 
8 Mee. & Wels. 873 ; 2 Wm8. 
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given time be limited, the award must be made withia. 
that time, unleBS the time for making it be enlarged (2). 
And if the award is required to be made and ready to 
be delivered to the parties by a certain day, it will be 
considered as ready to be delivered if it be made {a), 
unless the arbitrators should fail to deliver it to either 
of the parties on request made for that purpose on the 
Enlargement of last day (6). The Submission to arbitration frequently 
**™®' contains a power for the arbitrators or umpire to enlarge 

the time for making the award ; and in this case the 
time may be enlarged from time to time (c) by such 
arbitrators or umpire (d), provided the enlargement be 
made on or before the expiration of the time originally 
limited for making the award (e). And if the submis- 
sion be made a rule of court, then, whether the arbi- 
trators or umpire have power to enlarge the time or 
not (/), the court, or a judge thereof, has power to en- 
large the time under the provisions of the statute above 
mentioned (^). And should no enlargement be formally 
made, yet the parties may, by continuing their attend- 
ance on the reference, or by recognising the proceedings 
under it, virtually empower the arbitrators or umpire to 
make a valid award subsequently to the time originally 
limited (h). 

Attendance of In proceeding in the business of the arbitration, the 
^" ^^' arbitrators are bound to require the attendance of the 

(z) 1 Wms. Saund. 327 a, n. (e) See Reid v. Fryatt, 1 M. 

(3). & Sel. 1 ; Mason v. Wallis, 10 B. 

(fl) Bradsey v. Cli/tton, Cro. & Cress. 107. 

Car. 641. (/) Farbery v. Newnham, 7 

(6) Brookev, Mitcheli,6Mee, Mee. & Vi^els. 378. See however 

& Welg. 473. per Tindal, C. J. in Latnbert v. 

(c) Fayne v. Deakky 1 Taunt. Hutchinsariy 2 Man. & Gr. 858. 

509 ;. Barrett v. Parry, 4 Taunt. (g) Stat. 3 & 4 Will. IV. c. 42, 

658. 8. 39. 

(rf) See Dimsdalev, Robertson, (A) Rex v. Hill, 7 Price, 636. 
2 Jones & Lat. 58. 
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parties^ for which purpose notice of the meetings of the 
arbitrators should be given to them (i). But if either 
party neglect to attend either in person or by attorney 
after due notice^ the arbitrators may proceed without 
him (A). In taking the evidence the arbitrators are at Mode of pro- 
liberty to proceed in any way they please, if the parties ^««<*»"g- 
have due notice of their proceedings, and do not object 
before the award is made (0* But in order to obviate 
any objection, they ought to proceed in the admission 
of evidence according to the ordinary rules of law (w). 
The award when made must be both certain and final. Award mast be 
Thus if the award be that one party enter into a bond ^^f'***''^ 
with the other for his quiet enjoyment of certain lands, 
this award is void for uncertainty ; for it does not appear 
in what sum the bond should be (n). With regard to 
ceiiainty, however, the rule of law is id cerium est quod 
cerium reddi potesiy and therefore an award that one of 
the parties should pay the costs of an action is good 
without fixing the amount of the costs, for that may be 
ascertained by the taxing officer (o). On the question 
of finality many cases have arisen. If the arbitrators 
be empowered to decide all matters in difference be- 
tween the parties, the award will not necessarily be 
wanting in finality for not deciding on all such matters, 
unless it appear to have been required that all such 
matters should be determined by the award (p). If the 
award reserve to the arbitrators (9), or give to any other 
person (r), or to one of the parties (5), any further au- 

(i) Anon. 1 Salk. 71. Ry. 433 ; 2 Wms. Saund. 293 b, 

{k) Harcourt v. Ramsbottom, n. (a). 

IJac&Walk. 512; Scottv.Van [p) Wrightson v. Bywater, 3 

Sandau, 6 Q. B. 237. Me. & Wels. 199 ; 1 Wms. Saund. 

(/) Ridaut V. Pye, 1 Bos. & P. 32 a, n. (a). 

91. (q) Manser v. Heaver^ 3 Bar. 

(m) Attorney-General v. Ba- & Adol. 295. 

vison, M*Clel. & Y. 160. (r) TomUn v. Mayor of Ford- 

(n) Samon's case, 5 Rep. 77 b. wkh, 5 Ad. & Ell. 147. 

(0) Car gey v. Aitcheson, 2 B. («) Glover v. Barrie, 1 Salk. 

& Cress. 170; S. C. 3 Dowl. &^ 71. 
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thority or discretion in the matter, it will be bad for 
want of finality. And if the award be that any stranger 
to the reference should do an act, or that money should 
be paid to, or any other act done in favor of, a stranger, 
such award will be void (Q. An award, however, may 
be partly good and partly bad, provided the bad part is 
independent of and can be separated from that which 
is good (t^). But if, by reason of the invalidity of part 
of the award, one of the parties cannot have the advan- 
tage intended for him as a recompense for that which 
he is to do, according to that part of the award which 
would otherwise be valid, the whole will be void(a:). 
If it should appear on the face of the award that the 
arbitrators, intending to decide a point of law, have 
fallen into an obvious mistake of the law, the award 
will be invalid (y ). But where subjects involving ques- 
tions both of law and fact are referred to arbitration, 
the arbitrators may make an award according to what 
they believe to be the justice of the case, irrespective 
of the law on any particular point (z), 

Seuing aside When the submission to arbitration is not made the 

the award. j-yig ^f ^^y other court (u), the Court of Chancery, ac- 
cording to the ordinary principles of equity, has power 
to set aside the award for corruption or other miscon« 
duct on the part of the arbitrators, or if they should be 
mistaken in a plain point of law (fi). If the submission 
be made a rule of court under the above-mentioned sta- 
tute of Will. III. (c), the court of which it is made a 

(i) Cocke Y.Wkorwood, 2Saun. Richardson v. NoursCt 3 Barn. & 

337; Adam v. Statham, 2 Lev. Aid. 237. 

235 ; Fisher v. Fimhley, 1 1 East, {z) Re Badger, 2 Barn. & AM. 

188. 691 ; Young v. Walker, 9 Ves. 

(tt) JPoj? V. SwiVA, 2 Wils. 267 ; 364. 

Aitcheson v. Cargey, 2 Bing. 199. (a) Nichols v. Roe, 3 Myl. & 

(j) 2 Wms. Saund. 293 b, n. Keen, 431. 

(1 ). (b) Ridout V. Pain, 3 Atk. 494. 

{i/) Ridout V. Pain,3 Atk. 494 ; (c) Stat. 9 & 10 Will. I II. c. 15. 
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rule has power to set siside the award, not only on the 
grounds of corruption or undue practice mentioned in 
the act^ but also for mistakes in point of law (jd) ; and 
no other court has a right to entertain any application 
for this purpose (e). The application to set aside the 
award must, however, be made within the time limited 
by the act(/). But although the time limited by that 
statute may have expired, yet, if there be any defect 
apparent on the face of the award, the court will not 
assist in carrying it into effect by granting an attach- 
ment for its nonperformance (g). If the submission to 
arbitration be made by rule or order of the court in any 
cause independently of the statute, the court still re- 
tains its ancient jurisdiction of setting aside the award 
on account either of the misconduct of the arbitrators, 
or of their mistake in point of law (h). In analogy, 
however, to the practice. under the statute of Will. III., 
the court in ordinary cases requires application for set- 
ting aside the award to be made within the time limited 
by that statute (t); but upon sufficient grounds it wjU 
grant such an application, though made after the expi- 
ration of that time (£). 

If .an umpire be appointed, his authority to make an Umpire, 
award commences from the time of the disagreement of 
the arbitrators (Z), unless some other period be expressly 

(d) Zachaty ▼. Shepherd, 2 T. Rep. 73. 

Rep. 781 ; Loumdes v. Lowndet, (A) Lucas ▼. Wilton, 2 Burr. 

1 East, 276| overruling Andenon 701. 

v. Caxeter, 1 Str. 301 ; see 1 (t) Maearthur v. Campbell^ 5 

Wms. Saund. 327 d, n. (j). Bam. 8c Adol. 51 8. 

(e) Stat. 9 & 10 Will. III. c. 15, {k) Rawsthom v. Arnold, 6 
8. 2; Nichoh v. Hoe, 3 Myl. & Bam. & Cress. 629 ; S.C. 9 Dow. 
Keen, 431. & Ry. 556. 

(/) Lowndes v. Lowndes, 1 (/) Smailes v. Wright, 3 Mau. 

East, 276. & Sel. 559 ; Sprigens v. Nash, 5 

(g) Medley v. Goddard, 7 T. Mau. & Sel. 193. 

L 
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fixed ; and if, after the disagreement of the arbitrators, 
he make an award before the expiration of the time 
given to the arbitrators to make their award, such 
award will nevertheless be valid (m). The umpire must 
be chosen by the arbitrators in the exercise of their 
judgment, and must not be determined by lot (n), unless 
all the parties to the reference consent to his appoint- 
ment by such means (o). In order to enable him to 
form a proper decision, he ought to hear the whole evi- 
dence over again (p), unless the parties should be satis- 
fied with his deciding on the statement of the arbitra- 
tors (g). And the whole matter in difference must be 
submitted to his decision, and not some particular points 
only on which the arbitrators may disagree (r). 

Award for pay- An award for the payment of money creates a debt 
wa^VdSS! ^^^^ ^^^ party to the other, for which an action may 
be brought in any court of law (s), and which will be 
sufficient to support a fiat in bankruptcy (0* But when 
the award is made a rule of court, its performance may, 
as we have seen (u\ be enforced by attachment. And 
where the reference is made a rule of the Court of 
Chancery (x), or where the award requires any act to be 
done which cannot be enforced by an action at law (y), 
equity will decree a specific performance. 

(in) Sprigens v. Nash, ubi sup. (s) 2 Wms. Saund. 62 a, n. 

(n) In re Camll, 9 Barn. & (5). 

Cress. 624; Ford v. Jone<, 3 Bam. (J) Ex parte Lingard, 1 Atk. 

&AdoL248. 241. 

(0) Re Jamieson, 4 Adol. & (u) Ante, p. 139. 

Ell. 945. Ix) Marquis ofOrmond ?. Kynr 

(p) Re Salkeld, 12 Ad. & £11. nenlei/, 2 Siol. & Stu. 15; see 

767. Salmon v. Osbam, 3 My. & Keen, 

(q) Hall V. Lawrence, 4 T. 429. 

Rep. 589. {y) Hall y. Hardy, S P. Wms. 

(r) ToUit V. Saunders, 9 Price, 190. 
612. 
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The award of arbitrators or of an umpire, though in- Awd «nd« 
dented and under hand and seal, is not a deed unless 
delivered as such (z). It is however now subject to the S**™?* 
same stamp duty as an ordinary deed (a). 

(z) Broum ▼. Vatoterj 4 East, (a) Stat 55 Geo. III. c. 184, 

584. schedule, part 1, tit. Award. 
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PART III. 

OF INCORPOREAL PERSONAL PROPERTY, 
CHAPTER I. 

OF PERSONAL ANNUITIES, STOCKS AND SHARES. 

In addition to goods and chattels in possession, which 
have always been personal property, and to debts which 
have long since been considered so, there exist in mo- 
dem times several species of incorporeal personal pro- 
perty, to which we now propose to direct our attention. 
These species of property are certainly not choses in 
possession^ neither yet are they like debts strictly choses 
in action, though often classed as such. In analogy, 
therefore, to the well-known division of real estate into 
corporeal and incorporeal, we have ventured to place 
these kinds of property together into a class to be deno- 
minated incorporeal personal property. A debt no 
doubt is also incorporeal, but it is still well charac* 
terized by its ancient name of a chose in action. 

Penonal an- The first kind of incorporeal personal property which 
^^^^^' we shall mention is a personal annuity. This kind of 

property is not indeed of so modern an origin as some 
of those which we shall hereafter mention. It consists 
of an annual payment, not charged on real estate ; but 
it may nevertheless be limited to the heirs> or the heirs 
of the body of the grantee. In former times it was 
doubted whether an annuity was not a mere chose in 
action, and therefore incapable of assignment (a) ; but 
this objection has long been overruled. When limited to 

(fl) Co. Litt. 144b,m(l), 
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the heirs of the grantee it will, on his intestacy, descend, 
like real estate, to his heir; but it is still personal 
property (ft), and will pass by his will under a bequest 
of all his personal estate (c). When given to the grantee 
and the heirs of his body, the grantee does not acquire 
fin estate tail ; for this kind of inheritance is not a tene- 
ment within the meaning of the statute De donis con- 
diiionalibus {d). The grantee has merely a fee simple 
conditional on his having issue, such as a grantee of 
lands would have had under a similar grant prior to 
the statute De donis (e), or as a copyholder would now 
take in manors where there is no custom to entail (/). 
When the grantee has issue, he may therefore alien the 
annuity in fee simple by a mere assignment ; but should 
he die without issue, the annuity will fail. A personal 
annuity given to a man for ever will devolve on the 
executor, and not on the heir of the grantee (g). 

The next kind of incorporeal personal property to be Stock or b«^ 
considered is stock in the public funds, or bank an- not exist before 
nuities. Previously to the Revolution in 1688 there ^ Rcvoluiioo. 
was no funded debt properly so called ; although King 
Charles I. and King Cteirles II . both found occasion 
to raise money by the grant of annuities in fee simple 
chai^eable on particular branches of the revenue. These « 
annuities, not being payable out of real estate, appear 
to have been the first instances of personal annuities 
limited to the grantees and their heirs, and they gave 
occasion to those law suits by which the legal nature 
and incidents of personal annuities have been deter- 

(b) Earl of Stafford v. Buck- 776, 782 ; Earl of Stafford V. 
ley, 2 Ves. sen. 171 ; Radbum v. Buckley, ubi sup. 

Jervis, 3 Beav. 450, 461. (e) See Principles of tbe Law 

(c) Aubin v. Doll/, 4 Barn. & of Real Property, 31, 34. 
Aid. 69. (/) Ibid. 275. 

(d) Turner v. TumcTf 2 Amb. (g) Taylor v. Martindak^ 12 

8im. 158» 
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The fuDds are 

redeemable 

aDDuities. 



mined; although some mention of such annuities is 
certainly to be found in the old books (A). Soon after 
the Revolution, however, a portion of the public debt 
was funded, or transferred into perpetual annuities, pay- 
able, by way of interest, on the capital advanced, which 
capital was to be repaid by the government in the man* 
ner agreed on. And from that time to the present, the 
funded debt of the country has, by several acts of par- 
liament, been greatly increased. Stock in the funds, 
therefore, is merely a right to receive certain annuities, 
by half-yearly dividends, as they become due(t)y subject 
to the right of government to redeem such annuities on 
payment of a stipulated sum, which sum is the nominal 
value of the stock. Thus, 100/. 3/. per cent. Conso- 
lidated Bank Annuities is a right to receive 3Z. per 
annum for ever, subject to the right of government to 
redeem this annuity on payment of 1002. sterling. The 
actual value of 100/. 31. per cent. Consolidated Bank 
Annuities (or Consols as they are shortly termed) of 
course depends on the state of the stock market, being 
generally lower, though it has been higher, than the 
nominal price, which is called par. 



CooBoIa the 
iDvestment of 
the Court of 
Chancery. 



The public funds are composed of several separate 
stocks, of which, however, by far the largest and most 
important are the consols. In this fund the Court of 
Chancery invests all the money committed to its care 
belonging to the suitors in that court ; and, as it is a 
rule of equity, that whatever the court would certainly 
order to be done, may be done without applying to the 
court, every trustee and executor is justified in investing 
in consols any money which be may hold in trust, with- 
out any express direction for that purpose (A). But 



(h) Co. Litt. 144 b; Fitz. N. 
B. 152 a. 

(j) WUdman y. WUdnum, 7 
Ves, 174, 177j Rawlingt v. Jenr 



ningi, 13 Yea. 38, 45. 

{k) Howe V. Lord Dartmouth, 
7 Yes. 150; Holland v. Hughes, 
16Vefl.ll4; TebbsY. Carpenter , 
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should he invest trust money upon any other security^ 
without express authority so to do, he will be answer- 
able to his cestui que trust for the amount of the money 
80 invested, should the security fail ; and it seems also, 
that the cestui que trust has an option either to claim 
the money, or to have so much stock as the money im- 
properly invested would have purchased at the time 
when the improper investment was made (J). 

The legal nature and incidents of stock in the public 
funds have been fixed by the various acts of parliament 
by which these funds have been created. These statutes 
are far too numerous to be here mentioned ; but their 
provisions are generally similar. By one of the earliest stock is per- 
of these statutes (m), it is provided, that all persons who ^^ **^'*' 
shall be entitled to any of the annuities thereby created, 
and all persons lawfully claiming under them, shall be 
possessed thereof m of a personal estate^ and the same 
shall not he descendible to the heir. And the same rule 
holds with respect to all the public funds which now 
exist 

The transfer of stock in the public funds is effected Transfer of 
only by the signature of the books at the Bank of ^^^^' 
England in the manner prescribed by act of parliament; 
and this transfer may be effected either in person or 
by attorney duly appointed for the purpose by writing, 
under hand and seal, attested by two or more credible 
witnesses (n). The legal title to stock belongs to the 
person in whose name it is standing in the bank books; 
and the bank refuses to recognize trusts, or to keep 

1 Mad. 306 ; Norbuty v. Nor' Hunter, 6 Mad. 295 ; Shepherd 

bury, 4 Mad. 191. V. MouU, 4 Hare, 500, 504. 

(/) Forrea v. E/ioe», 4 Ves. (m) Stat. 1 Geo. I. st 2,c.l9, 

497; Fride v. Fook$, 2 Beav. 8.9. 

430 ; WaU$ v. GirdUitone, 6 (n) Stat. 1 Geo. I. st. 2, c. 19, 

Beav. 188. But see Marsh v. 8. 11^ and subsequent actSi 



nard't Act. 
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more than one account for the same person; neither 
will it allow of the transfer of any stock into the names 
of more than four persons. When stock is standing in 
the name of a trustee, the beneficial owner may transfer 
his equitable interest in any manner he pleases. As 
the claim of the beneficial owner is equitable only, 
there will be no occasion to give to the transferee a 
power of attorney to sue in the name of the trans- 
feror (p) ; and the transferee, on giving notice of the 
transfer to the trustee, will be entitled to a legal transfer 
of the stock into his own name in the books at the Bank. 

As the constant fluctuations of the value of the funds 
were long since found to present a great temptation 
to gambling on the chance of their rise or fall, an act 
Sir John Bar- was passed in the reign of Oeorge II. (p) for the pur- 
pose of suppressing such transactions. This act was 
introduced into parliament by Sir John Barnard, whose 
name it bears ; and it is intituled '^ An Act to prevent 
the infamous Practice of Stockjobbing." It contains 
several provisions directed against the practice of fic- 
titious sales of stock for a future time, where the seller 
has not the stock he sells neither intends to procure it, 
and the buyer has no intention to purchase the amount 
he contracts for; but the only object of the parties is 
that, should the stock rise, the vendor should pay the 
buyer the difference occasioned by the increase in price, 
and, should it fall, the buyer should pay the vendor the 
difference occasioned by the decrease (y). But when 

(o) See antCf p. 6. bidl, the seller is a bear, but 

(p) Stat. 7 Geo. II. c. 8. either party, if unable to pay his 

(q) See Child v. Morley, 8 T. differences, becomes a lame duck. 

Rep. 610; Heckschery, Gregory, A stockjobber, properly so called, 

4 East, 607, 614. The buyer is a person who supplies the pub- 

who is interested in the rise of lie, through the medium of the 

the funds is called, in the Ian- brokers, with money or stock to 

guage of the Stock Exchange) a the exact aniount they may re^ 
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an actual sale is in the contemplation of the parties, it 
is no objection that the vendor is not at the time of the 
contract actually possessed of the stock he agrees to 
sell(r). It seems that stock is not goodsj wares, or 
merchandize within the 17th section of the Statate of Contract for 
Frauds («), so that it does not require a written memo- ^'^j^Jj^ih^ 
randum for a contract for its sale, if the value exceeds sutate of 
ten pounds and the buyer does not accept and receive "° "* 
any part, nor give something in earnest to bind the 
bargain or in part payment (t). 

By a recent act of parliament (u) the Court of Chan- Xrantfenof 
csry has been empowered to appoint any pei*son to J^oiUi^of *^* 
transfer stock, and to receive and pay over the dividends, «he Court of 
in the place of any trustee or executor who may be out "^"y* 
of the Jurisdiction of or not amenable to the process of 
the court, or who may neglect or refuse to transfer 
such stock or receive and pay over the dividends to the 
persons entitled thereto, or when it shall be uncertain 
whether such trustee or executor shall be living or dead. 
And by the same act of parliament (x) the committee of Lunatics, 
any lunatic, idiot, or person of unsound mind, or inca* 
pable of managing his affairs, is empowered, by the 
direction of the Lord Chancellor, to transfer stock and 
to receive and pay over dividends in lieu of such lunatic, 
idiot or other person ; but no provision has been made 
for the transfer of stock by infant trustees (y). By infanu. 

quire, making a profit only of Com. 356 ; Pickering v. Appleby, 

l-8th per cent, on each trans- 1 Com. 354; 2 P. Wms. 308; 

action ; a course of business alto- Pawle v. Gtmn, 4 Bing. N. C. 

geiher different from the « in- 445; Humble v. Miichellf 11 A. 

famous" practices usually called & £. 205 ; Knight v. Barber, 16 

stockjobbing by the public. M. & W. 66. 

(r) M'Callan v. Mortimer, 9 (u) Stat. 11 Geo. IV. & 1 

Mee. & Wels. 636. Will. IV. c. 60, s. 10. 

(0 Stat. 29 Car. II. c.3. See (x) Sects. 4, 5. 

ante, p. 36. iy) Watts v. Scriveni, 1 Beav. 

(0 See Numes v. Scipio, 1 323. 
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another act of parliament, the Court of Chancery is 
empowered to order the dividends of stock belonging 
Commiuees. to infants to be applied for their maintenance (2r). By 
the same act the Lord Chancellor is also empowered to 
appoint a person to transfer stock and receive and pay 
over dividends, in the event of the committee having 
died intestate, or having himself become lunatic, or 
being out of the jurisdiction of or not amenable to the 
process of the Court of Chancery, or if it be uncertain 
whether such committee be living or dead, or if he 
should neglect or refuse to transfer such stock and to 
receive and pay over the dividends thereof (a). And 
the Lord Chancellor is also empowered to appoint a per- 
son to transfer stock standing in the name of or vested 
in any lunatic residing out of England; and also to 
receive and pay over the dividends thereof to the curator 
of such lunatic or otherwise as the Lord Chancellor 
shall think fit (b). By another recent act it is provided 
that when stock shall be standing in the name of any 
infant or person of unsound mind jointly with any per- 
son not under any legal disability, such person may alone 
give a power of attorney to receive the dividends (c). 



Distringas. When any person has an interest in stock standing in 

the name of another, he is enabled to restrain the trans- 
fer of such stock, or, as it is said, to put a stop upon it, 
by means of a writ of distringasy to be served upon the 
Bank of England. This writ appears to be in strictness 
a proceeding in a suit supposed to have been com- 
menced by the party obtaining it against the Bank and 
the legal owner of the stock ; but in practice a suit is 
not commenced, unless the right to stop the stock be 
disputed (cf). This writ formerly issued only out of the 



(0 Stat. 11 Geo. IV. & 1 
Will. IV. c. 65, 8. 32. 
(a) Sect. 33. 
(6) Sect. 34. 



(c) Stat. 8 & 9 Vict. c. 97, 8.3. 
{d) See Wilkinson on the 
Funds, 235—252. 
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equity side of the Court of Exchequer, but wheu the 
equitable jurisdiction of that court was transferred to 
the Court of Chancery, it was provided that a writ of 
distringcu, in a prescribed form, should issue out of the 
latter court, the force and effect of which, and the prac- 
tice relating to the same, should be such as was pre- 
viously in force in the Court of Exchequer (e). The 
writ commands the sheriff to distrain the bank by their 
lands and chattels, so that they appear in court to an- 
swer a bill of complaint lately exhibited against them 
and other defendants by the person obtaining the writ* 
The object of the writ is stated in a notice, which is 
served along with it, to be for the purpose of restraining 
any transfer of the stock in question until the order of 
the court be obtained. An appearance is accordingly 
entered by the Bank, and the transfer of the stock is 
thus restrained. When the distringas is required to be 
removed, an order of the court may be readily obtained 
for the dismissal of the supposed suit. It is surprising 
that a course by which a cestui que trust of stock may 
be so effectually protected from any fraudulent transfer 
by his trustee, should not be more frequently adopted. 

Stock being a kind of chose in action, could not for- Stock may be 
merly have been sold under a fieri facias issued in exe- fudg^ordebte. 
cution of a judgment against the owner (/). And, in 
&ct, in the acts by which stocks were created, it was 
declared that they should not be taken in execution (g). 
But by the act for extending the remedies of creditors 
against the property of debtors (A), it is provided that 
any judge of one of the superior courts of common 
law(i), on the application of any' judgment creditor, 
may order that any government stock of the .debtor 

(e) Stat 5 Vict c. 6, •. 5. 16 Vea. 577. 

(/) Dundas v. Dutens, 1 Vm. (h) Stat. 1 &2Vict.c. 110, s. 14. 

JQD. 198. (0 Miles v. Presland, 4 Mj^ 

(g) Bank of England v. Lunn, & Cr. 431. 



156 OF INCORPOBBAL PERSONAL PROPERTY. 

standing in his own name, or in the name of any person 
in trust for him, shall stand charged with the payment 
of the judgment debt and interest ; and such order shall 
entitle the judgment creditor to all such remedies as he 
would have been entitled to if such charge had been 
made in his favour by the debtor ; but no proceedings 
are to be taken to have the benefit of such charge until 
after the expiration of six calendar months from the 
date of such order. And by a subsequent act of par- 
liament (A), this provision is declared to extend to the 
interest of any judgment debtor, whether in possession, 
remainder or reversion, and whether vested or contin- 
gent, as well in such stock as in the dividends or annual 
produce thereof, and also to stock in which the debtor 
may be interested, standing in the name of the account- 
ant general of the Court of Chancery. And in order 
to prevent any judgment debtor from disposing of the 
stock authorized to be charged, an order may be pro- 
cured by the creditor in the first instance ex parte, re- 
straining the Bank of England from permitting a trans- 
fer of the stock, until the order shall either be made 
absolute (that is confirmed and continued) or discharged ; 
and no disposition of the judgment debtor in the mean 
time is to be valid or effectual as against the creditor. 
And the order will be made absolute if the debtor do 
not, within a time mentioned in the order, show cause 
to the contrary (/). When the debtor is entitled to the 
dividends of stock standing in the names of trustees, the 
order obtained by the creditor charging such dividends 
will be binding on the trustees ; but the Bank must still 
pay the dividends to the trustees as legal owners (m). 

Traosmiasion of The history of the law respecting the transmission of 

itock by will. ^ r & 

{k) Stat. 3 & 4 Vict. c. 82, (m) Churdiillv.BankofEMg' 

8. 1. See Hulket v. Day, 10 land, 11 Mee. & Wels. 323; 

Sim. 4L Bmtead v. WUkim^ 3 Hare, 235« 

(/) Stat1&2Vict.c»110,8.15» 



OF PERSONAL ANNUITIES, STOCKS AND SHARES. 157 

stock by will affords a curious instance of the enact- 
ments of the legislature having been virtually overruled 
by the decisions of the Court of Chancery. The acts 
by which the funds were created, provided that any 
person possessed of stock might devise the same by 
will in writing attested by two or more credible toitnesses; 
but that such devisee should receive no payment till so 
much of the will as related to the stock had been en- 
tered in the office at the Bank ; and in default of such 
devise the stock should go to the executors or adminis* 
trators (n). The Court of Chancery however held, that 
as stock had been declared by parliament to be personal 
estate, it must, like all other personal estate, devolve, 
in the first instance, on the executor for payment of 
debts, even though it should have been specifically be* 
queathed (o) ; and that the executor, having it in his 
hands by virtue of his office of executor, was bound 
after payment of debts to dispose of it according to the 
will of his testator, even although such will were unat- 
tested {p). For it will be remembered that, previously 
to the act for the amendment of the laws with respect 
to wills iq), a will of personal estate required no attes- 
tation (r). In effect, therefore, a person was enabled 
to bequeath his stock by a will unattested. All wills, 
however, are now required to be attested by two wit- 
nesses. And by a recent act of parliament the pro- 
visions of the old acts, which had virtually been disre- 
garded, have been formally repealed; and it is de« 
Glared that the stock of a deceased person may be 
transferred by his executors or administrators, notwith- 
standing any specific bequest or disposition thereof con- 

(fi) StaL 1 Geo. I. stat. 2, c. (p) RipUy v. Wattrworth, 7 

19, 1. 12, and subsequent acts. Yes. 440; Franklin v. Bank of 

(o) Bank of England v. Mof- England, 575, 589. 

faity 3 Bro. C. C. 260 ; Bank of (q) Stat. 7 Wttl. IV. & 1 Vict. 

England v. Fartons, 5 Ves. 665 ; c. 26. 

Bank of England v. Liinn, 15 (r) Principles of the Law of 

Ves. 569. Real Property, 305. 
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tained in the will ; but the Bank are not to be required 
to allow of such transfer, or of the receipt of any divi- 
dend on the stocky until the probate of the will or the 
letters of administration shall have been first left at the 
Bank for registration. And the Bank may require all 
the executors who shall have proved the will to concur 
in the transfer («). And the registry of specific be- 
quests of stock is no longer required, but merely the 
registry of the names of the deceased party, and of his 
executors and administrators (t). 

Shares. The next kind of incorporeal personal property which 

we shall mention are shares in joint stock companies. 
Joint stock companies were formerly of two kinds, those 
which were incorporate, or made into corporations^ and 
those which were not so. 

Corporations Corporations are legal personages, always known by 

so e an aggre- ^^ game name, and preserving their identity through a 
perpetual succession of natural persons. They are either 
corporations sole, composed only of one person, such as 
a bishop, a parson, or the chamberlain of London ; or 
corporations aggregate^ composed of many persons act- 
ing on all solemn occasions by the medium of their 
common seal(u) ; and it is of such corporations that we 
are now about to speak. Such corporations may be 
created either by charter conferred by the queen's letters- 
patent, or by act of parliament. And till recently, all 
joint stock companies which had not obtained this ex- 
pensive sanction were in fiict private partnerships on an 
extended scale. Recently, however, as we shall here- 
after see, provision has been made for the incorporation 
of all public joint stock companies (op); but such com- 
panies as are incorporated by letters-patent or special 

(s) Stat. 8 & 9 Vict, c, 97, s. 1. rations ; 1 Black. Com. ch. 18. 
(0 Sect 2. {x) Stat. 7 & 8 Vict. c. IIQ ; 7 

(u) See Bac. Abr, tit. Corpo- & 8 Vict. c. 113. 
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act of parliament still enjoy peculiar privileges. These 
companies therefore first require notice. 

The nature and incidents of shares in the joint stock Companies io- 
of companies incorporated by letters-patent or act of charter or act. 
parliament, have generally been determined by their 
respective charters or acts of incorporation. And in the 
great majority of cases, and in all the modem charters 
and acts of incorporation, the shares are declared to be 
personal estate, and transmissible as such. In a few of 
the older companies, of which the New River Company 
is an instance (y), the shares are real estate in the nature 
of incorporeal hereditaments. For the future, however, 
all the provisions contained in special acts for the incor^ 
poration of joint stock companies will, as far as possible, 
be the same. For an act of parliament has recently The Clauses 
been passed " for consolidating in one act certain pro- CoMoiidaiion 
visions usually inserted in acts with respect to the 
constitution of companies incorporated for carrying on 
undertakings of a public nature («)." Other acts have 
also been passed for consolidating certain provisions 
usually inserted in acts authorizing the taking of lands 
for undertakings of a public nature (a) ; in acts autho- 
rizing the making of railways (J) ; in acts for construct- 
ing or regulating markets and fairs (c) ; in acts autho- 
rizing the making of gasworks for supplying towns with 
gas(rf), or of waterworks for supplying towns with 
water (e); in acts for the making and improving of 
harbours, docks and piers (/) ; in acts for paving, drain- 
ing, cleansing, lighting, and improving towns {g) ; and 
in acts authorizing the making of cemeteries (A). In 

(y) Dfybutier y. Bartholo- (d) Stat. 10 & 11 Vict c. 15. 

mew, 2 P. Wms. 127. (c) Stat. 10 & 11 Vict. c. 17. 

(s) Stat. 8 & 9 Vict. c. 16. (/) Stat 10 & 11 Vict c. 27. 

(fl) Stat. 8 & 9 Vict c. 18. (g) Stat 10 & 11 Vict c. 34. 

ib) Stat. 8 & 9 Vict. c. 20. (A) Stat 10 & 11 Vict. c. 65. 
(c) Stat 10 & 11 Vict c. 14. 
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each of these acts, enactments are made with respect to 
various matters usually contained in acts of incorpora- 
tion for the above purposes ; and it is provided that the 
clauses and provisions of these general acts, save so far 
as they shall be expressly varied or excepted by any 
special act, shall apply to every undertaking which shall 
thereafter be authorized by act of parliament for any 
of the purposes above referred to. A uniformity is thus 
given to the constitution of such companies, and the 
length of the acts of parliament required to establish 
them has been greatly diminished. A short title, for 
the convenience of reference, is given to each act. The 
act first mentioned is called '^ The Companies Clauses 
Consolidation Act, 1846 (i),'' and all the others have 
similar titles. 

Companiet The Companies Clauses Consolidation Act contains 

HiSitiM Ac?"** provisions with respect to the distribution of the capital 
1845. of the company into shares, which are to be personal 

estate, and transmissible as 8uch(&); with respect to 
the transfer of shares, which must be by deed duly 
stamped, in which the consideration shall be truly 
stated (/), and which cannot take place until the trans- 
feror shsdl have paid all calls for the time being due on 
every share held by him (m) ; with respect to the trans* 
mission of shares by will, intestacy, marriage, of a 
female, &c. (») ; with respect to the payment of calls {o\ 
and the forfeiture of shares for nonpayment of calls (/i); 
with respect to the remedies of creditors of the com- 
pany against the shareholders, which are confined to 
the extent of their shares in the capital of the company 
not then paid up, and may be exercised only in case 
there cannot be found sufficient property or effects of 

(0 Stat. 8 & 9 Vict c. 16, s. 4. (n) Sects. 18, 19. 

(Jk) Sect 7. (o) Sects. 21—28. 

(0 Sect. 14. (p) Sects. 29—35. 
(m) Sect. 6. 
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the company whereon to levy execution (j) ; with re- 
spect to the borrowing of money by the company (r), the 
conversion of the borrowed money into capital (s), the 
consolidation of the shares into stock (0, general meet- 
ings (tt), the appointment and rotation of directors (x), 
the powers (y), proceedings and liabilities of the direc- 
tors (z), the appointment and duties of auditors (a), the 
accountability of the officers of the company {b)^ the keep- 
ing of accounts (c), the making of dividends (d), and of 
bye laws (e), the settlement of disputes by arbitra- 
tion (/), the giving of notices (^f), the recovery of da- 
mages and penalties (A), and appeals with respect to 
such damages or penalties to the quarter sessions (i) ; 
and lastly, with respect to affording access to the special 
act by all parties interested (ft). The provisions of the 
other acts are not of a nature to require enumeration. 

Joint stock companies which had not obtained letters- inconveoience 
patent or special acts of incorporation were formerly ^tedTointSock 
subjected to very great inconvenience whenever they companies. 
had occasion to take legal proceedings against any per- 
son who happened to be a shareholder. And every 
shareholder in such companies was subject to the like 
inconvenience whenever he had occasion to proceed 
against the company. For such a company, however 
extensive, was in law merely a partnership; and a 
partner who owes money to the partnership, of which 
he is a member, evidently owes a portion of it to him- 
self, according to his interest in the joint stock ; and in 

(g) Stat. 8 & 9 Vict. c. 16, s. 36. (b) Sects. 109—1 14. 

(r) Sect. 38—55. (c) Sects. 115—119. 

(«) Sects. 56—60. (d) Sects. 120—123. 

(0 Sects. 61—64. (e) Sects. 124—127. 

(i«) Sects. 66—80. (/) Sects. 128—134. 

Ix) Sects. 81—89. (g) Sects. 135—139. 

(y) Sects. 90, 91. (A) Sects. 142—158. 

(z) Sects. 92—100. (t) Sects. 159, 160. 

(fl) Sects. 101—108. (/c) Sects. 161, 162. 

M 
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Banking Com- 
panies. 



like manner^ a partner who is a creditor, claims part of 
his demand against himself. In each case, therefore, 
an account must be settled before the exact debt or 
credit of the partner can be ascertained {I). In order to 
obviate the difficulties which thus arose, many joint 
stock companies obtained special acts of parliament, 
enabling them to sue and be sued in the name of some 
officer. And an act of parliament (m) was passed em- 
powering the crown to grant, by letters-patent, charters 
to companies for any trading or other purposes whatso- 
ever, which, without incorporating such companies, 
would empower them to sue and be sued in the name of 
some officer appointed and registered for the purpose. 
Banking companies, whose shareholders are generally 
their customers, were peculiarly subject to the inconve- 
nience above referred to. Accordingly, by modern sta- 
tutes, all such banking companies as consisted of more 
than six members were allowed to appoint some public 
officer for the purpose of suing and being sued in the 
name of the company (n). Recently, however, two acts 
of parliament have been passed, the one incorporating 
public joint stock companies, the other for providing for 
the incorporation of joint stock banks. Each of these 
acts requires some notice. 



Joint Stock 
Companies Re- 
gistration Act. 



The first act is intituled " An Act for the Registration, 
Incorporation and Regulation of Joint Stock Compa- 
nies" (o). This act applies to every joint stock company 
established for any commercial purpose, or for any pur- 
pose of profit, or for the purpose of insurance^ (except 



(/) See Richardson y. Bank of 9, et seq, ; 1 & 2 Vict c. 96 ; ex- 



England, 4 My. & Cr. 165. 

(w) Stat. 7 Will. IV. & 1 Vict, 
c. 73, repealing a former statute 
or a similar purpose, 4 & 5 
Will. IV. c. 94. 

(n) Stat. 7 Geo. IV. c. 46, s. 



tended, 3 & 4 Vict. c. Ill ; made 
perpetual, 5 & 6 Vict. c. 85. 

(o) Stat. 7 & 8 Vict. c. 110, 
amended by stat 10 & 11 Vict. 
c.78. 
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banking companies, schools, and scientific and literary 
institutions, and friendly, loan, and benefit building 
societies duly certified and enrolled under the statutes 
in force respecting such societies (/>)) ; and the term 
"joint stock company" comprehends every partnership 
whereof the capital is divided or agreed to be divided 
into shares, and so as to be transferable without the 
express consent of all the copartners ; and also every 
insurance company, whether of lives, ships, or against 
fire or storm ; and every company for granting or pur- 
chasing annuities on lives ; and every friendly society 
insuring to an amount exceeding 200Z. upon one life or 
for any one person ; and also every partnership which 
at its formation, or by subsequent admission (except 
any admission subsequent on devolution or other act of 
law), shall consist of more than twenty-five members. 
But the act does not apply to companies incorporated 
by statute or charter, nor to companies authorized to 
sue and be sued in the name of some officer or per- 
son (§'). This act provides for the establishment of a Registry Office. 
registry office, in which the name and business of every 
projected company, together with the names, occupa- 
tions, and places of business and residence of the pro- 
moters of the company must be registered before they 
can proceed to make public, whether by way of pro- 
spectus, handbill, or advertisement, any intention or 
proposal to form the company (r). Further particulars 
are also to be registered as they shall be decided on 
from time to time (5). This registration, however, only 
enables the company to act provisionally, and it is 
therefore termed provisional registration. And before Provisional re* 
the company can act otherwise than provisionally, it Sistration. 
must obtain a certificate of complete registration. This Complete regis- 
certificate can only be obtained on production of a deed 

(;?) See post, pp. 168, 169. & 11 Vict. c. 78, s. 7. 

Ig) Sect. 2. («) Stat. 7 & 8 Vict. c. 110, s. 

(r) Sect. 4. See also stat. 10 4; 10 & 11 Vict, c.78, ss.4,5,6. 
m2 
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Incorporation. 



Existing 
companies. 



of settlement of the company, according to the form set 
forth in the act, signed by at least one-fourth in number 
of the persons who at the date of the deed have become 
subscribers, and who shall hold at least one-fourth of 
the maximum number of shares in the capital of the 
company (0« This deed must be certified by two direc- 
tors of the company in a given form ; and along with it 
must be produced a complete abstract or index of the 
deed, together with a copy of it for registration. Pro- 
vision is also made for the registration, half-yearly or 
oftener, of all transfers of shares, and of changes in the 
names of the shareholders .(«)> and for an annual return 
of the name and business of every company (x). On 
complete registration being certified, the company be- 
comes incorporated as from the date of the certificate, 
by the name of the company as set forth in the deed of 
settlement, with power to have a common seal^ but on 
which must be inscribed the name of the company, and 
with other powers necessary to the conduct of their 
affairs(y), including a power to hold lands on obtaining 
a license for that purpose from the Board of Trade (z). 
Provision is also made for the registry of joint stock 
companies then existing, and for the alteration of their 
deeds of settlement in order to comply with the provi- 
sions of the act (a). 



Transfer of 
shares. 



The transfer of shares in every registered company is 
effected by deed in a given form, to be duly stamped, 
and in which the full amount of the pecuniary con- 
sideration for the sale must be truly expressed (6). But 
no sale or mortgage of any share is valid until the 
company has obtained a certificate of complete regis- 



(0 Stat. 7 & 8 Vict c. 110, 

8.7. 

(u) Sects. 11—13. 
(J) Sect. 14. 
ly) Sect. 25. 



{z) Stat. lO&ll Vict c. 78, 
8S. 1, 2,3. 

(a) Sects. 58, 59. 

(b) Sect 54. 
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tration, and the subscriber has been duly registered as 
a shareholder in the Registry Office (c); and no transfer 
can be made if the transferror shall not then have paid 
up the full amount due to the company on every share 
held by him, unless there be a provision to the contrary 
in the deed of settlement (rf). Shareholders in these Liability of 
companies are liable to the creditors of the company, if 
such creditors have used due diligence to obtain satisfac- 
tion by execution against the property of the company ; 
but after the expiration of three years next after any 
person shall have ceased to be a shareholder, his liability 
ceases (e). 

The act which provides for the incorporation of Banking corn- 
banking companies is intituled " An Act to regulate P*°*^*' 
Joint Stock Banks in England (/)." The incorpora- 
tion effected under the provisions of this act is by letters- 
patent, obtained, on petition, from the crown. The pe- 
tition is referred to the Board of Trade, on whose report 
a charter is granted to the company (g) for a term not 
exceeding twenty years (A). A deed of settlement, ac- 
cording to a form approved by the Board of Trade, and 
containing certain specified provisions, is required to be 
executed by the holders of at least one-half of the shares, 
on which not less than ten per cent, shall have been 
then paid up, and is to be annexed to the petition ; and 
the provisions of this deed are to be set forth in the 
letters-patent (£). The company, moreover, are not to 
commence business until all the shares shall have been 
subscribed for, and the deed executed by the holders of 
all the shares, and until not less than one-half of each 

(c) Sect. 26. This does not (d) Sect. 54. 

apply to companies for executing (e) Sects. 66—68. 

works which cannot be carried (/) Stat. 7 & 8 Vict. c. 113. 

into effect without the authority (g) Sect. 3. 

of parliament. Young v. Smith, (h) Sect. 6. 

15 Mee. & Wels 121. (i) Sect. 4. 
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Regiitry at the 
Stamp Office. 



Existing com- 
panies. 



share shall have been paid up (A). Before the company 
begin to carry on their business, a memorial, in a pre- 
scribed form, must be delivered for registry at the Stamp 
Office, in which must be set forth the true title or firm 
of the company, and the names and places of abode of 
all the members, as the same appear on the company's 
books, and the name and place of abode of every director 
and manager, or other like officer of the company, and 
the name of every bank established or to be established 
by the company, and also the name of every town or 
place where the business of the company shall be car- 
ried on. This memorial is to be annually renewed (Z). 
And all changes in the proprietary are also to be regis- 
tered in the like manner from time to time as occasion 
shall require (m). Provision is also made for the incor- 
poration of then existing banking companies by letters- 
patent, to be obtained by petition to the crown, upon 
compliance with the provisions of the act (n). But if 
such companies should not obtain letters-patent of in- 
corporation, they will retain the same powers and privi- 
leges of suing and being sued in the name of a public 
officer as they before enjoyed (o). 



Transfer of 
shares. 



Liability of 
shareholders. 



The transfer of shares in incorporated banking com- 
panies is effected by deed duly stamped, in which the 
consideration must be truly stated (p) ; and no share- 
holder is entitled to transfer any share until he has paid 
all calls for the time being due on every share held by 
him(y). Every shareholder is fully hable to the cre- 
ditors of the company, if execution against the property 
and effects of the company shall be ineffectual; but this 
liability ceases after the expiration of three years from 
the time when any person shall have ceased to be a 



{k) Sect. 5. 
(/) Sect. 16. 
(m) Sect. 17. 
(n) Sect. 45. 



(p) Sect. 47. See ante, p. 162. 
(p) Sect. 23. 
(g) Sect. 24. 
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shareholder, provided that judgment shall not have been 
previously obtained for any debt to which he v?as ori- 
ginally liable (r). 

The main object of these two statutes was evidently Objects of these 
to give publicity to the names of the real promoters *^^* 
and shareholders of joint stock companies^ so that the 
public might know with whom they were dealing, and 
that those who reaped the benefit of such undertakings 
might also bear their proper share of the risk. Another 
object was to recognize, as legal personages, bodies 
which before had a legal existence, but had no con- 
venient means of acting or of being acted on. In the Bankruptcy of 
same spirit another act of parliament was passed in p°aDies!°^ ^°"" 
the same session, ^^ for facilitating the winding-up the 
affairs of joint stock companies unable to meet their 
pecuniary engagements (5)." By this act all incorpo- 
rated or privileged companies for any commercial or 
trading purposes, including banking companies (t), and 
also all joint stock companies within the definition con- 
tained in the act for their incorporation (u), are made 
liable to bankruptcy in the same manner as private 
individuals ; but the bankruptcy of the company is not 
to be construed to be the bankruptcy of any member 
of the company in his individual capacity (x). The 
Court of Bankruptcy is authorized to direct the cre- 
ditors' assignees to apply to the Court of Chancery to 
compel a just contribution from all the members of the 
company towards the full payment of all its debts and 
liabilities, and of the costs of winding-up its affairs (y). 

(r) Sects. 7—10. The sense (u) Stat. 7 & 8 Vict. c. 110, 

of the printed copy of the 10th s. 2 ; ante, p. 163. 
section is spoiled by the insertion (x) Stat. 7 & 8 Vict c. Ill, 

of a comma after the word " ob- s. 2. 

tained" in the latter part of that (y) Sect. 20. See In re Forth 

section. Marine Insurance Company ^ 9 

(<) Stat. 7 & 8 Vict. c. 1 1 1 . Beav. 469. 

(0 Stat. 7 & 8 Vict. c. 113, 
8. 48. 
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Inquiry is also to be made of the cause of the failure of 
the company, and the opinion of the court on this point 
is to be certified in writing to the board of trade (z); 
after which the crown, on the recommendation of that 
board, may, by any instrument under the great or privy 
seal, revoke all the powers and privileges granted to 
the company by any charter or act of parliament (a). 
Prosecutions may also be instituted by the board, if 
they think fit, against any director or officer of the 
company or other person (b). 



Sale of shares 
not within the 
Statute of 
Frauds. 



Shares in joint stock companies are not goods, wares 
or merchandize within the 17th section of the Statute 
of Frauds ; so that they do not require a written memo- 
randum for a contract for their sale, when the value 
exceeds 10/., and the buyer does not accept and receive 
any part, nor give something in earnest to bind the 
bargain or in part-payment (c). 



Friendly so- 
cieties. 



Several acts of parliament have been passed for the 
encouragement of friendly societies, for the mutual re- 
lief of their members and their families in case of sick- 
ness, old age, death or other contingencies (d). The 
rules of these societies are required to be certified by a 
barrister appointed for the purpose (e), who is styled 
" The Registrar of Friendly Societies (/)," and in whose 
custody a transcript of the rules of every friendly so- 
ciety is now required to be kept(^). And it is now 



(z) Sect. 25. 
(a) Sect 26. 
(6) Sect. 27. 

(c) HumbUy. Mitchell^ 11 Ad. 
& £11. 205 ; Knight v. Barber, 
16 M. & W. 66; Bowlbi/ v. Belf, 
3 C. B. 284. See ante, p. 36. 

(d) Stat. 10 Geo. IV. c. 56, 
amended 4 & 5 Will. IV. c. 40; 
3&4 Vict. c. 73; 9 & 10 Vict, 
c. 27. 



(e) Stat. 4 & 5 Will. IV. c. 40, 

8.4. 

(/) Stat. 9 & 10 Vict c. 27, 

8.10. 

(g) Stat 9 & 10 Vict c.27, 
8, 12. A tran8cript of the rules 
was formerly required to be in- 
rolled with the clerk of the peace. 
Stat. 4 & 5 Will. 4, c. 40, 8. 4. 
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provided that the registrar of friendly societies shall not 
certify the rules of any friendly society for the purpose 
of securing any benefit depending on the laws of sick- 
ness or mortality, unless such society shall adopt a table 
which shall have been certified to be a table which may 
be safely and fairly adopted for such purpose under the 
hand of the actuary to the commissioners for the reduc- 
tion of the national debt, or of some person who shall 
have been for at least five years an actuary to some life 
insurance company in London, Edinburgh or Dublin (A). 
On the death or removal of any treasurer or trustee of 
one of these societies, the whole property of the society 
vests in the succeeding treasurer or trustee for the same 
estate and interest as the former treasurer or trustee had 
therein, and subject to the same trusts, without any 
assignment or conveyance whatever, except the transfer 
of stocks and securities in the public funds (i). And on 
the death, bankruptcy or insolvency of any officer of 
any such society, or on any execution issuing against 
him, or on his making any assignment or conveyance 
for the benefit of his creditors, the money or effects in 
his hands belonging to the society are to be paid over 
and delivered to the society before any other of his debts 
are paid (J). Loan societies are regulated by another Loan Societies. 
act of parliament, which is annually continued (A). 

An act of parliament has also been passed for the Building so- 
regulation of benefit building societies (Z). The funds of *^**'*®** 
these societies are raised by monthly subscriptions of the 
members, which must not exceed 20*. per share, and by 
fines for non-payment. The shares must not exceed the 
value of 150Z. each. When the amount of the shares has 

(h) Stat. 9 & 10 Vict. c. 27, (k) Stat 3 & 4 Vict. c. 110, 

s. 13. last continued by stat. 10 & 11 

(0 Stat.l0Geo.IV.c.56,s.21. Vict. c. 53. 

(j) Stat. 4 & 5 Will. IV. c. 40, (/) Stat. 6 & 7 Will. IV. c. 32. 

s. 12. 
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been realized, the money is divided amongst the members, 
and the society is dissolved. Such members, however, 
as may wish to buy land or to build, may receive the 
amount of their shares in advance on payment of an 
additional subscription by way of interest, and also on 
payment of a bonus for the advance, which of course is 
deducted from the amount of the share advanced. This 
bonus is usually determined by competition amongst 
the members, the shares to be paid in advance being 
put up by auction by the society ; and the subscriptions 
and fines to become due in respect of the advanced 
shares are then secured to the society by the purchasers, 
by mortgage of land or houses of sufficient value. 
These mortgages are exempt from any of the forfeitures 
or penalties of usury (m) ; and a receipt for the monies 
secured, indorsed by the trustees of the society upon 
any such mortgage, vests the estate comprised in the 
security in the person entitled to the equity of redemp- 
tion, without any reconveyance (n). 

Jadgmeotdebta. The provisions above referred to for charging the 
stock of any debtor with the payment of any judgment 
debt (o), extend to stock and shares in any public com- 
pany in England, whether incorporated or not(p). 

Pateou. The prerogative of the crown in the grant of letters- 

patent is frequently exercised not only for the incorpo- 
ration of joint stock companies, but also for conferring 
on private individuals certain exclusive rights and pri- 
vileges. These rights, called patents from the letters- 
patent which confer them, will be considered in the 
next chapter. 

(m) Sect. 2. (p) Stat. 1 & 2 Vict. c. 110. 

(») Sect. 5. 8. 14. 

(p) Ante, p. 155. 
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CHAPTER XL 

OF PATENTS AND COPYRIGHT. 

A PATENT is the name usually given to a grant from the A patent. 
crown, by letters-patent, of the exclusive privilege of 
making, using, exercising and vending some new inven- 
tion (a). The granting of such letters-patent is an 
ancient prerogative of the crown. In the reign of 
Queen Elizabeth, this prerogative was stretched far 
beyond its due limits, and the monopolies thus created 
formed one of the grievances which King James, her 
successor, was at last obliged to remedy. Accordingly 
by a statute passed in the twenty-first year of his reign, 
and commonly called the Statute of Monopolies (b\ it statute of 
was declared and enacted that all such monopolies were Mo°opo'»«s. 
altogether contrary to the laws of this realm, and so 
were and should be utterly void and of none effect, and 
in nowise put in ure or execution. In this statute, 
however, there are certain exceptions, and particularly 
one on which the modern law with respect to patents 
may be said to be founded. This exception is as 
follows : " Provided also and be it declared and enacted. Proviso, 
that any declaration before-mentioned shall not extend 
to any letters-patent and grants of privilege for the term 
o{ fourteen years or under, hereafter to be made, of the 
sole working or making of any manner of new manu- 
factures within this realm, to the true and first inventor 
and inventors of such manufactures, which others at 
the time of making such letters-patents and grants shall 
not use, so also they be not contrary to the law nor 
mischievous to the state, by raising prices of commo- 

(a) See a form of letters-patent (6) Stat. 21 Jac. I. c. 3. 

in Appendix B. 
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diiies at home, or hurt of trade, or generally inconve- 
nient ; the said fourteen years to be accounted from the 
date of the first letters-patent or grant of such privilege 
hereafter to be made ; but that the same shall be of such 
force as they should be if this act had never been made 
and of none other (c)." 

It will be seen that the granting of letters-patent is 
not expressly wan*anted by this statute; but that it 
merely reserves to such letters-patent as fall within the 
terms of the exception, such force as they should have 
had if the act had never been made, and none other 
force. As, however, all grants of exclusive privilege 
by letters-patent, which do not fall within this excep- 
tion, and some others of little importance, are now 
rendered void by the statute, the construction of this 
exception has become a matter of great practical import- 
Term of patent ance. And first, the term must be fourteen years from 
fourteen years. ^^^ ^^^^ ^^ ^^^ letters-patent, or under; and the full 
Extension of term of fourteen years is usually granted. By a recent 
act of parliament {d), a prolongation of the term granted 
by the original letters-patent may be granted either to 
the original grantor or to his assignee (e\ for a term not 
exceeding seven years after the expiration of the first 
term, in case the Judicial Committee of the Privy 
Council shall, upon proper application, report to her 
Majesty that such further extension of the term should 
be granted. And if such further period of seven years 
can be shown to be insufficient for the reimbursemenf 
and remuneration of the expense and labour incurred in 
perfecting the invention, then, by a subsequent sta- 
tute (/), the crown may grant to the inventor, or his 

(f) Stat. 21 Jac. I. c. 3, s. 6. & Wels. 574 ; affirmed, 16 M. & 

(rf) Stat 5 & 6 Will. IV. c. 83, W. 633. 
8. 4, amended by 2 & 3 Vict. c. (/) Stat. 7 & 8 Vict. c. 69, 

67. SB. 2, 4. 

{e) "Russell \\ Ledaam, 14 Mee. 
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assignee, an extension of the patent for any time not 
exceeding fourteen years. 

Secondly, the patent must be for " new manufactures New manu- 
within this realm, which others at the time of making ^^^*"'®^- 
such letters-patents and grants shall not use." The use 
here mentioned has been held to mean a use in public ; 
if therefore the invention, for which the patent is sought 
to be obtained, has been previously used in public 
within the realm, the patent will be void {g). And the 
realm in this statute has been recently determined to 
mean the united kingdom of Great Britain and Ire- 
land ; so that if any invention has been publicly known 
or practised in England, a patent for Scotland will be 
void (A). By an act of parliament, to which we have 
before referred, it is however provided that letters-patent 
may be confirmed, or new ones granted, for any inven- 
tion, or supposed invention, which shall have been found 
by the verdict of a jury, or discovered by the patentee 
or his assigns, to have been either wholly or in part 
invented or used before, if the Judicial Committee of the 
Privy Council, upon examining the matter, shall be 
satisfied that the patentee believed himself to be the first 
and original inventor, and that such invention, or part 
thereof, had not been publicly and generally used before 
the date of the first letters-patent (i). 

Thirdly, a patent must be granted '^ to the true and True and first 
first inventor and inventors.'* If, therefore, the original *°^®°*o'' 
inventor should sell his secret to another person, such 
person cannot obtain letters-patent for the invention in 
his own name; but the original inventor must obtain 
the letters-patent, and then assign them to the other, 

(g) Lewis "V. Marling, 10 Bam. (A) Brown v. Annandale, 8 CI. 

& Cres. 22 ; Carpenter v. Smith, & Fin. 214. 
9 M. & W. 300. (0 Stat 5 & 6 WUl. IV. c. 83, 

8.2. 
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If two persons should both make the same discoyery, he 
who first publishes it by obtaining a patent for it^ will 
be the true and first inventor within the meaning of the 
statute, although he may not actually have been the 
first to make the discovery (A). But a person cannot 
obtain a patent for an invention which has been com- 
municated to him by another within the realm (/)• If^ 
however, a person should be in possession of an inven- 
tion communicated to him from abroad, such person, if 
he be the first introducer of the invention into this 
country, is regarded by the law as the true and first 
inventor therebf within the meaning of the statute of 
James (m); and it is no objection that the patent is 
taken out in trust merely for the foreign inventor (n). 
The remaining restrictions imposed by the act require 
no comment. 

The granting of letters-patent is, as has been ob- 
served, a prerogative of the crown ; and although a 
patent may now be always obtained for any new inven- 
tion, yet the graiit is still a matter of favour and not of 
right, and all grants of letters-patent for inventions are 
SpecificatioD. at the present day clogged with certain conditions. Of 
these conditions, the most important is that which re- 
quires the inventor particularly to describe and ascertain 
the nature of his invention, and in what manner the 
same is to be performed, by an instrument in writing 
under his hand and seal, and to cause the same to be 
inrolled in the High Court of Chancery within a given 
period, generally from two to six calendar months from 
the date. This instrument is called the specification^ 
and the object of the condition is to secure to the public 
the benefit of the knowledge of the invention after the 

{k) Boulton V. Bull, 2 H. (m) Edgeheny v. Stephens, 2 

Black. 487. Salk. 447. 

(/) HUlw Thompson, 8 Taunt. («) Beard v. Egerton, 3 C. B. 

395 ; S. C. 2 J. B. Moore, 452. 97, 129. 
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term granted by the patent shall have expired. The 
framing of the specification is accordingly a matter of 
great nicety; for the description contained in it must 
correspond with the title of the invention contained in 
the letters-patent (p)^ and must clearly describe the in- 
vention (p)y neither covering more than the proper 
subject of the patent {q\ nor omitting anything neces- 
sary to make the description intelligible (r). Provision Disclaimer, 
however has been made by an act of parliament before 
referred io^s), for enabling the grantee or assignee of 
any letters^patent to enter a disclaimer of any part of 
either the title of the invention, or of the specification, 
stating the reason of such disclaimer, or to enter a 
memorandum of any alteration in the title or specifica- 
tion, not being such disclaimer or such alteration as 
shall extend the exclusive right granted by the patent. 
Under this provision, letters-patent originally void may 
in many cases be rendered valid from the time of the 
entry of the disclaimer or alteration (0* 

Another condition usually inserted in letters-patent Vesting in more 
renders them void, in case the letters-patent, or the sons. 
liberty and privileges thereby granted, shall become 
Tested in or in trust for more than the number of twelve 
persons, or their representatives, at any one time, as 
partners, dividing or entitled to divide the benefit or 
profit obtained by reason thereof; but executors or ad- 
ministrators are to be reckoned as the single person 
whom they represent, as to such interests as they may 
be entitled to in right of their testator or intestate. The 

(o) Rex V. Wheeler, 2 Bam. & (r) Rex v. Wheeler, ubi supra ; 

Aid. 345, 350. See Nickels v. Neihon v. Harford, 8 Mee. & 

Hatlam, 7 Man. & Gran. 378 ; Wels, 805. 
Beard v. Egerton, 3 C. B. 97. («) Stat 5 & 6 Will. IV. c. 83, 

(p) Bloxham v. EUee, 6 Bam. s. 1. See also stat. 7 & 8 Vict. 

& Cres. 169. c. 69, ss. 5, 6. 

{q) Hilly. TAoOT/ison, 3 Meriv. (/) Perry v. Skinner, 2 M. & 

629. W. 471. 
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vesting of the patent in the assignees of a bankrupt 
patentee for the benefit of his creditors who may ex- 
ceed twelve in number (u), or a voluntary assignment 
of the patent to trustees for creditors exceeding twelve 
in number {x), is not such a vesting in trust as will 
vitiate the patent under this clause. 

Lioeose to uae In letters-patent a clause is usually contained for- 
pateDt. bidding all persons from using the invention without 

the license, consent or agreement of the inventor, his 
executors, administrators or assigns, in writing under 
his or their hands and seals, first had and obtained in 
that behalf. The granting of licenses to use a patent is 
one of the most profitable ways of turning it to account ; 
and it has been decided that an exclusive license to use 
a patent may be granted to more than twelve persons as 
partners, notwithstanding the condition which renders 
the patent void on its becoming vested in or in trust for 
more than that number of persons (y); although it is 
not easy to see in what respect an exclusive license 
substantially differs from an assignment. When it is 
wished to work a patent by means of a joint stock com- 
pany, a special act of parliament is usually procured to 
authorize the patentee to transfer his right to the com- 
pany. 

Scotch and Irish Letters-patent obtained in England confer an exclu- 
pateDts. gj^g privilege only within England, Wales and the town 

of Berwick upon Tweed ; and also within the islands of 
Guernsey, Jersey, Alderney, Sark and Man, and her 
Majesty's colonies and plantations abroad, if so ex- 
pressed in the patent. In order to obtain the like ex- 
clusive privilege for Scotland, it is necessary to obtain 
separate letters-patent under the seal appointed by the 

(u) Bloxam v. EUee, 6 Bar. & C. B. 496, 516. 
Cress. 169. (y ) Protheroe v. May, 5 M. & 

(x) M' Alpine v. Mangnall, 3 W. 675. 
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treaty of union to be used instead of the great seal of 
Scotland ; and in the same manner the like privilege for 
Ireland must be obtained by letters-patent under the 
great seal for Ireland. If the inventor declares that he 
intends to apply for a patent for Scotland, he has usu- 
ally four months allowed him for the inrolment of his 
specification ; and if he should declare his intention to 
apply for patents for both Scotland and Ireland, the 
time of inrolment is usually extended to six months. 

Letters-patent and the privileges thereby granted are Assignment of 
freely assignable from one person to another, and the ^«*'e"-P*^n*- 
assignee by such assignment is placed in the same po- 
sition as his assignor previously stood. The assignee 
may consequently bring in his own name the same ac- 
tions and suits both at law and in equity against those 
who have infringed upon the patent as the patentee 
himself might have done (2). The privileges granted 
by letters-patent are therefore plainly an instance of an 
incorporeal kind of personal property, different in its 
nature from a mere chose in action, which never has 
been assignable at law. A deed is said to be necessary as to the ne- 
for the valid legal assignment of letters-patent; but the ^^^y °^ * 
author is not aware of any authority for this position ; 
and the general rule appears to be, that the assignment 
of incorporeal personal property may be made without 
deed. Perhaps, however, the necessity of an assign- 
ment by deed may be implied from the clause in the 
letters-patent, which forbids the use of the invention 
" without the license, consent or agreement of the 
inventor, his executors, administrators or assigns, in 
writing under his or their hands and seals, first had 
and obtained in that behalf." 

Closely connected with the subject of patents is that Copyright. 
of copyright. Copyright may be defined to be the ex- 

(js) Godson on Patents, 237. 

N 
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elusive right of multiplying copies of an original work 
or composition (a). From the nature of this right it 
must almost necessarily have had its origin at a period 
subsequent to the invention of the art of printing. It 
is however the better opinion that such a right existed 
prior to the statute of Anne (b), by which the term of 
an author's copyright was first limited by the legis- 
lature (c). But this statute^ together with others by 
which the copyright of authors was further secured (rf), 
has been repealed by the act of the present reign to 
amend the law of copyright, on which the law of copy- 
Present act. right now depends (e). By this act the copyright of 
every book (which term includes for the purposes of the 
act every pamphlet, sheet of letter-press, sheet of music, 
map, chart or plan) published after the passing of the 
act in the lifetime of the author shall endure for his 
natural life, and for the further term of sevea years 
from his death, and shall be the property of such author 
and his assigns ; but if the term of seven years shall 
expire before the end of forty-two years from the first 
publication of the book, the copyright shall in that case 
endure for such period of forty-two years; and the 
copyright in every book {)ubli8hed after the death of its 
author shall endure for forty-two years from the first 
Extension of publication thereof (/). By the same act the existing 
ri'hu"^ ^°Py" copyright in books then published is extended for the 
full term provided by the act in the case of books there- 
after published. But if the copyright belong wholly or 
partly to a publisher or other person, who has acquired 
it for any other consideration than that of natural love 
and affection, the copyright is not to be extended by the 
act, unless the author, if living, or his personal repre- 

(fl) 14 M. &W. 316. (d) 41 Geo. III. c. 107; 54 

(6) 8 Anne, c. 19. Geo. III. c. 156. 

(c) Miller v. Taj/lor^ 4 Burr. (e) 5 & 6 Vict. c. 45. 

2303 ; Donaldson v. Beckett, 4 (/) Sect. 3. 

Burr. 2408; 2 Bro. P. C. 129. 
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sentative if he be dead, and the proprietor of such 
copyright, shall, before the expiration of the subsisting 
term of copyright, consent and agree to accept the be- 
nefits of the act, and shall register a minute of such 
consent in the prescribed form; in which case the copy- 
right shall endure for the full term provided by the act, 
and shall be the property of the person or persons ex- 
pressed in the minute (^). And in order to provide 
against the suppression of books of importance to the 
public, the Judicial Committee of the Privy Council is 
authorized, on complaint made to them, that the pro- 
prietor of the copyright in any book, after the death of 
its author, has refused to allow its republication, to 
grant a license to the complainant to publish the book 
in such manner and subject to such conditions as they 
may think fit (A). And with regard to encyclopsBdias, EDcyclopsdiaft, 
reviews and other periodical works, it is provided, that ^fiews, &c. 
the copyright in every article shall belong to the pro- 
prietor of the work for the same term as is given by 
the act to authors of books, whenever any such article 
shall have been or shall be composed on the terms 
that the copyright therein shall belong to such pro- 
prietor and be paid for by him(t); but after the term 
of twenty-eight years from the first publication of any 
such article, the right of publishing the same in a sepa- 
rate form shall revert to the author for the remainder of 
the term given by the act ; and during such term of 
twenty-eight years the proprietor shall not publish any 
such article separately without previously obtaining the • 
consent of the author or his assigns. But any author 
may reserve to himself the right to publish any such 
composition in a separate form, and he will then be en^ 
titled to the copyright in such composition when pub- 
lished separately, without prejudice to the right of the 
proprietor of the encyclopaedia, review or other peri- 

{g) Sect. 4. (i) See Bishop of Hereford v. 

(A) Sect. 5. Griffin, V. C. E. 12 Jurist, 255, 

n2 
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Dramatic and odical in wfaicb it may have first appeared (J). By the 
i potitions. same act the sole liberty of representing any dramatic 

piece at any place of dramatic entertainment, and of 
' performing any musical composition in any public 
place {k), is secured to the author and his assigns for 
the same term as is provided for the duration of copy- 
right in books (J), The property in dramatic works had 
previously been secured to their authors for a shorter 
period by an act of the reign of King William the 
Fourth (m). 

Regisuy of pro- By the same act a book of registry is required to be 
nghta."^ ^^^' ^^P^ *^ Stationers' Hall, open to public inspection on 
payment of a small fee, in which may be registered the 
proprietorship and assignment of copyrights (n). And 
no proprietor of copyright in any book which shall 
be first published after the passing of the act can main- 
tain any action or suit at law or in equity, or any sum- 
mary proceeding, in respect of any infringement of such 
copyright, unless he shall, before commencing such 
action, suit or proceeding, have caused such book to be 
registered pursuant to the act; but the omission to 
register will not afiect the copyright in the book, but 
only the right to sue or proceed in respect of the in- 
fringement thereof. And the remedies of the proprietors 
of the sole liberty of representing any dmmatic piece 
under the above-mentioned act of Will. IV. are not to be 
prejudiced, although no entry shall be made in the register 
Assignment. book (o). And every registered proprietor is empowered 
to assign his interest by making entry in the book of 
registry of such assignment, and of the name and place 
of abode of the assignee, in the form given in a schedule 
to the act ; and such assignment so entered is declared 

(j) Sect. 18. (iw) 3 & 4 Will. IV. c. 15. 

{k) Russell V. Smilhy 15 Sim. (n) 5 & 6 Vict. c. 45, ss. 11, 

181. 19, 20. 

(/) Sect. 20. (o) Sect. 24. 
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to be effectual in law to all intents and purposes what- 
soever, without being subject to any stamp or duty, 
and to be of the same force and effect as if such assign- 
ment had been made by deed (p). But if the right of 
representing any dramatic piece or performing any mu- 
sical composition is intended to pass to the assignee of 
the copyright, an entry must be expressly made of such 
intention (q). 

The act also expressly provides, that all copyrights Copyrigbuto 
protected by the act shall be deemed personal property, property!** 
and shall be transmissible by bequest ; or in case of in- 
testacy, shall be subject to the same laws of distribution 
as other personal property (r). 

In order to give more effectual protection to persons Importation of 
entitled to the copyright of books, it is also provided, of broUenuSed 
that no person, not being the proprietor of the copyright, ^ copyright. 
or some person authorized by him, may import into any 
part of the united kingdom, or into any other part of 
the British dominions, for sale or hire, any printed book 
first composed or written or printed and published in 
any part of the united kingdom, wherein there shall 
be copyright, and reprinted in any country or place 
whatsoever out of the British dominions («). And by a 
subsequent act (Oi books, wherein the copyright is sub- 
sisting, first composed or written or printed in the 
united kingdom, and printed or reprinted in any other 
country, are absolutely prohibited to be imported into 
the British possessions abroad, provided the proprietor 
of such copyright, or his agent, shall have given notice 
in writing to the commissioners of customs that such 
copyright subsists, and in such notice shall have stated 
when the copyright will expire. But by a more recent 

(p) Sect. 13. («) Sect. 17. 

(y) Sect. 22. (0 Stat. 8 & 9 Vict. c. 93, s. 9. 

(r) Sect. 25. 
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act(tt) it is provided, that in case the proper legislative 
authorities in any British possession shall make any act 
or ordinance to make due provision for securing the 
rights of British authors in such possession^ her Ma- 
jesty^ on the same being transmitted to the Secretary of 
State, n^ay, if she think fit so to do, express her royal 
approval of such act or ordinance, and thereupon may 
issue an order in council declaring that, so long as the 
provisions of such act or ordinance continue in force 
within such colony, the prohibitions contained in the 
above-mentioned acts, or in any other acts, with respect 
to foreign reprints of books first composed, written, 
printed or published in the united kingdom, and en- 
titled to copyright therein, shall be suspended so far 
as regards such colony ; and thereupon such act or or- 
dinance shall come into operation, except so far as may 
be otherwise provided therein, or as may be otherwise 
directed by such order in council. 

Copyright in By acts of parliament of an older date, copyright has 

prints, maps, j^jg^ j^g^^ created in prints, engravings, maps, charts 
and plans for the term of twenty-eight years, to com- 
mence from the day of first publishing thereof; which 
day, together with the proprietor's name, is to be truly 
engraved on each plate, and printed on every print (x). 
Under these acts the assignee of the copyright may 
bring an action in his own name against any person 
who may pirate it (y ). And by a recent statute {2) all 
the provisions contained in these acts are extended to 
the united kingdom of Great Britain and Ireland. And 
it is provided (a) that, if any person shall, during the ex- 
istence of the copyright, engrave, etch or publish any 

(tt) Stat. 10 & 11 Vict. c. 95. (y) Thompson v. Symonds, 5 

(x) 8 Geo. II. c. 13, amended T. Rep. 41. 

by 7 Geo. III. c. 38, and ren- («) Stat. 6 &7 Will. IV. c.59, 

dered more effectual by 17 Geo. s. 1. 

III. c. 57. (a) Sect. 2. 
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engraving or print of any description whatever, either 
in whole or in part, already published in any part of 
Great Britain or Ireland, without the express consent 
of the proprietor or proprietors thereof first obtained in 
writing signed by him, her or them respectively, with 
his, her or their own hand or hands, in the presence of 
and attested by two or more credible witnesses, then 
every such proprietor may, by a separate action upon 
the case, to be brought against the person so offending, 
in any court of law in Great Britain or Ireland, recover 
such damages as a jury shall assess, together with 
doiime costs of suit. 

By other acts of parliament copyright has been granted Copyright in 

; , n 1 . . , , 11 sculptures, &c. 

to the makers of new and ongmal sculptures, models, 

copies and casts for the term of fourteen years from their 
first putting forth or publishing the same (6), with a fur- 
ther term of fourteen years to the original maker, if he 
shall be then living (c) ; provided that in every case the 
proprietor cause his name, with the date, to be put on 
every such sculpture, model, copy or cast before the 
same shall be put forth or published {d). And it is also 
provided that no person who shall purchase the right 
or property of any such sculpture, model, copy or cast 
of the proprietor, expressed in a deed in writing signed 
by him with his own hand, in the presence of and 
attested by two or more credible witnesses, shall be 
subject to any action for copying, casting or vending 
the same(e). 

By an act of parliament recently passed to amend the International 
law of international copyright (/), her Majesty is em- ^^^^^^ '* 
powered by any order in council to grant the privilege 

(6) 38 Geo. III. c. 71, amended (e) Sect. 4. 

by 54 Geo. HI. c. 56. (/) Stat. 7 & 8 Vict. c. 12, ss. 

(c) 54 Geo. III. c. 56, s. 6. 2, 3, 4. 
(rf) Sect. 1. 
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of copyright for such period as shall be defined in such 
order (not exceeding the term allowed in this country)^ 
to the authors^ inrentors and makers of books, prints, 
articles of sculpture, and other works of art, or any par- 
ticular class of them, to be defined in such order, which 
shall, after a future time to be specified in such order, 
be first published in any foreign country, to be named 
in such order. And her Majesty is also empowered (g) 
by any order in council to direct that the authors of 
dramatic pieces and musical compositions, which shall, 
after a future time to be specified in such order, be first 
publicly represented or performed in any foreign country, 
to be named in such order, shall have the sole liberty 
of representing or performing in any part of the British 
dominions such dramatic pieces or musical compositions 
during such period as shall be djefined in such order, not 
exceeding the period allowed in this country. Provision 
however is made for the entry of proper particulars of 
the subjects for which copyright shall be granted, in 
the register book of the Stationers' Company in Lon- 
don, within a time to be prescribed in each such order 
in council {h). And all copies of books wherein there 
shall be any subsisting copyright by virtue of this act, 
or of any order in council made in pursuance thereof, 
printed or reprinted in any foreign country except that 
in which such books were first published, are absolutely 
prohibited to be imported into any part of the British 
dominions, except with the consent of the registered pro- 
prietor of the copyright thereof, or his agent authorized 
in writing (i). But no such order in council shall 
have any effect unless it shall be therein stated, as the 
ground for issuing the same, that due protection has 
been secured by the foreign power named in such order 
in council, for the benefit of parties interested in works 
first published in the dominions of her Majesty, similar 

(g) Sect. 5. (i) Sect. 10. 

(A) Sects. 6, 7, 8, 9. 
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to those comprised in such order (ft). And every such 
order in council is to be published in the London Ga- 
zette as soon as may be after the making thereof, and 
from the time of such publication shall have the same 
effect as if every part thereof were included in the act(Z). 
But nothing contained in the act is to prevent the print- 
ingy publication or sale of any translation of any book, 
the author whereof and his assigns may be entitled to 
the benefit of the act(m). And no copyright is allowed 
to any book, dramatic piece, musical composition, print, 
article of sculpture, or other work of art, first published 
out of her Majesty's dominions, otherwise than under 
this act. 

By recent statutes a copyright has been granted to Deigns for 
designs for articles of manufacture for the term of three nuSc'ture."*' 
years, one year, or nine calendar months, according to 
the nature of the manufacture (n); and, in pursuance of 
these acts, a registrar of designs for articles of manu- 
facture has been appointed, by whom all designs to be 
protected by the acts are required to be registered (o) ; 
and provision is also made for the transfer of the copy- 
right in such designs by any writing purporting to be a 
transfer, and signed by the proprietor, and also for the 
registration of transfers in a prescribed form (/>). 

(k) Sect. 14. Vict c. 65. 

(0 Sect 15. (o) 6 & 7 Vict. c. 65, ss. 7, 8, 

(in) Sect. 18. 9. 

(n) 5 & 6 Vict. c. 100, by (p) 5 & 6 Vict. c. 100, s. 6 ; 

which fill the previous statutes 6 & 7 Vict. c. 65, s. 6. 
were consolidated, and 6 & 7 
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PART IV. 

OF PERSONAL ESTATE GENERALLY. 
CHAPTER I. 

OP BBTTLEMBNTS OF PERSONAL PROPERTY. 

Personal property is capable of being settled, but not 
in the same manner as land. Land being beld by 
estates, is settled by means of life estates being given to 
some persons, with estates in remainder in tail and in 
fee simple to others. But personal property, as we have 
already observed (a), is essentially the subject of abso- 
lute ownership. The settlement of such property, by 
the creation of estates in it, cannot therefore be accom- 
plished. And there is a striking difference in many 
cases between the effect of the same limitation, accord- 
ing as it may be applied to real or to personal property. 

No estate for As there can be no estate in personal property, it 

follows that there can be no such thing as an estate for 
life in such property in the strict meaning of the phrase. 
Thus if any chattel, whether real or personal, be assigned 
to A. for his life, A. will at once become entitled in law 
to the whole. By the assignment, the property in the 
chattel passes to him, and the law knows nothing of a 
reversion in such chattel remaining in the assignor. 
And this is the case even though the chattel be a term 
of years of such a length (for instance 1000 years) that 
A. could not possibly live so long (J). The term is con- 
sidered in law as an indivisible chattel, and consequently 

(a) Ante, p. 7. (6) 2 Prest. Abst. 5. 
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iticapable of any such modification of ownership as is 
contained in a life estate. 

An apparent exception to the above rule has long Bequest of a 
been established in the case of a bequest by will of a *®™ ^°' ^^^^' 
term of years to a person for his life : in this case the 
intention of the testator is carried into effect by the 
application of a doctrine similar to that of executory 
devises of real estates (c). The whole term of years is 
considered as vesting in the legatee for life, in the same 
manner as under an assignment by deed ; but on his 
decease the term is held to shift away from him, and to 
vest, by way of executory bequest, in the person to be Executory be- 
next entitled (d). Accordingly, if a term of years be *l^®*'*' 
bequeathed to A. for his life, and after his decease to B., 
A. will have, during his life, the whole term vested in 
him, and B, will have no vested estate, but a mere pos- Possibility. 
sibility, as it is termed (e), until after the decease of A. ; 
and this possibility, like the possibility of obtaining a 
real estate, was formerly inalienable at law unless by 
will (/), though capable of assignment in equity (g). 
But by the act to amend the law of real property (A), Uow alienable. 
which repeals an act of the previous session passed for 
the same purpose (t), it is now provided that an execu- 
tory and a future interest, and a possibility coupled with 
an interest, in any tenements or hereditaments of any 
tenure, may be disposed of by deed. B. may therefore, 
during the life of A., assign his expectancy by deed; 
and such assignment will entitle the assignee to the 
whole term on A/s decease. If, however, no such as- 
signment should have been made, B. will become, on 

(c) See Principles of the Law of Real Property, 214, 215. 
of Real Property, 240. (/) Shep. Touch. 239. 

(d) Matthew Manning^s case, (g) Feame, Cont. Rem. 548. 
8 Rep. 95; Lamperfs case, 10 {h) Stat. 8 & 9 Vict. c. 106, 
Rep. 47. s. 6. 

(e) See Principles of the Law (i) Stat. 7 & 8 Vict. c. 76, s. 5. 
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the decease of A., possessed of the whole term, which 
will then shift to B. by virtue of the executory bequest 
in his favour. The mere circumstance, indeed, of the 
term being bequeated to A. for his life only, will operate 
to shift away the term on his decease (A), independently 
of the bequest to B. ; so that, if there had been no be- 
quest over to B., the interest of A would continue only 
during his life, and would then remain part of the un- 
disposed of property of the testator. It may, however, 
be doubted whether the doctrine of executory bequests 
is applicable in law to any other chattels than chattels 
real (Z). 

Life tnteresto in The strict and ancient doctrine of the indivisibility of 
^"**y' a chattel, though still retained by the courts of law, has 

no place in the modern Court of Chancery, which, in 
administering equity, carries out to the utmost the in- 
tentions of the parties. In equity, therefore, under a 
gift of personal property of any kind to A. for his life, 
and after his decease to B., A. is merely entitled to a 
life interest, and B. has, during the life of A., a vested 
interest in remainder, of which he may dispose at his 
pleasure ; and the Court of Chancery will compel the 
person to whom the courts of law may have awarded 
the legal interest, to make good the disposition. Ac- 
cordingly, if the personal property so given should con- 
sist of moveable goods, equity will compel A., the owner 
for life, to ftirnish and sign an inventory of the goods, 
Ancient distinc- and an undertaking to take proper care of them (»i). This 
gi^°ofgood8°and doctrine, however, is comparatively of modern date; for 
a gift of the use formerly the Court of Chancery followed the rules of law 
in the construction of such gifts ; and if a gift of move- 
able goods had been made to A. for his life, and after 

{k) Eyres v. Faulkland, 1 Salk. See, however, 1 Jarm. Wills, 793; 

231 ; Ker v. Lord Duvgannon, 1 Hoare v. Parker, 2 T. Rep. 376. 
Dru. & War. 509, 528. {m) Fearne, Cont. Rem. 407 ; 

(/) Fearne, Cont. Rem. 413. Conduitt v. Soane, 1 Coll 285. 
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his decease to B., they would not have afforded to B. 
any assistance after A/s decease (n). But if the gift had 
been of the use or enjoyment of the goods only to A. 
for his life, and after his decease to B,, the court would 
then have assisted B., by declaring A.'s representatives 
after his decease to be trustees only for the benefit of 
B (o). But this distinction is now exploded ; and in all 
cases, as we have said, modern equity will assist the 
donee in remainder, to whom any gift of personal estate 
may be made after the decease of another who is to have 
them only for his \\(e{p). When therefore it is wished Settlement of 
to make a settlement of any kind of personal property, J^Jty by means 
the doctrine of the Court of Chancery is at once resorted ^^ *'"**»• 
to. The property is assigned to trustees, in trust for A. 
for his life, and after his decease in trust for B., &c. This 
assignment to the trustees vests in them the whole legal 
interest in the property ; and, in a court of law, they 
are held to be absolutely entitled to it ; for the Statute 
of Uses (g) has no application to any kind of personal 
estate. But in equity the trustees are compellable to 
pay the entire income to A. for his life, and after his 
decease to B., and so on, according to the trusts of the 
settlement; and if B. should alien his interest during 
the life of A., the trustees will be bound, on having no- 
tice of the disposition, to stand possessed of the property 
after A/s decease, in trust for the alienee (r). 

When shares in joint stock companies are settled in Bonus, 
the manner above mentioned, it sometimes becomes a 
question whether any extraordinary profit which may 
be divided amongst the shareholders by way of bonus 
should be considered as capital or as interest. The 

(n) Fearne, Cont. Rem. 402. 121. 

(o) Ibid, 404. (r) A form of a marriage set- 

(p) Ibid. 406, tlement of stock and otherpersonal 

{q) 27 Hen.VIII. c. 10 ; Prin- estate upon the usual trusts will be 

ciples of the Law of Real Property, found in Appendix C. 
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equitable tenant for life is too frequently inclined to 
consider himself entitled to any bonus in the same man- 
ner as to ordinary dividends. The Court of Cliancery, 
however, usually considers every bonus, whether con- 
sisting of additional joint stock or shares (s), or simply 
of money (t), as part of the capital, unless it appear to 
be nothing more than an increased dividend arising from 
the increased profits of the year (u). In the absence, 
therefore, of any special provision to the contrary, every 
bonus ought to be invested upon the trusts of the settle- 
ment, and the income only paid to the tenant for life. 

Apportionment By a recent act of parliament (v), on the decease of a 
of income. person entitled to a life interest in any property, whether 
real or personal, his executors or administrators are en- 
titled to recover from the remainderman an apportioned 
part of the next payment of the income, according to 
the time which shall have elapsed since the last period 
of payment, up to and including the day of the decease 
of such person. And when any other limited interest 
determines, a similar right to an apportionment is also 
given (a?). But where the property ceases with the in- 
terest, and does not go over to another, as in the case 
of a life annuity, the act appears inapplicable ; and the 
right to an apportioned part should therefore, if desired, 
be expressly conferred. The act extends only to instru- 
ments executed, and wills coming into operation, after 
the passingof the act, which took place on the 16th June, 
1834(y); and its provisions do not apply to any case in 
which it is expressly stipulated that no apportionment 

(a) Brander v. Brander, 4 Ves. Ves. 66. 

800 ; Hoopery. JloMiVer, 13 Price, (v) Stat. 4 & 5 Will. IV. c. 22, 

774 ; S. C. M*Cleland, 527. s. 2. 

(0 Parii V. Farts, 10 Ves. (x) See Brmvne v. Atnyoty 3 

185 ; Ward v. Comhey 7 Sim. Hare, 173, 183. 

634. (5^) Michell v. Michell, 4 Beav. 

(u) Barclay y.WainewnghttH 549. 
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shall take place, or to annual sums made payable in 
policies of assurance of any description (z). Prenously Previous law. 
to this act no apportionment was made of annuities, or 
of the dividends of stock settled in trust for one person 
for life, with remainder to another ; but the remainder- 
man was entitled to the whole of the annuity or dividend 
which fell due next after the decease of the person enti- 
tled for life (a). If, however, the annuity were given for ADonity gWea 
the maintenance of an infant(6), or of a married woman ^**' "wnte- 
living separate from her husband (c), the necessity of the 
case was considered a ground for presuming that an ap- 
portionment was intended. The interest of money lent interest was 
was also always apportioned ; for though the payment JJ^S! *^^'" 
of such interest be made half-yearly, yet it becomes 
due de die in diem, so long as the principal remains un- 
paid (d). 

An estate tail, such as that created by a gift of lands No estate uil 
to a man and the heirs of his body («), has nothing J^r^["*°* ^^^ 
analogous to it in personal property. An estate tail 
cannot be held in such property at law, neither does 
equity admit of any similar interest. A gift of personal 
property of any kind to A. and the heirs of his body 
will simply vest in him the property given (/). And in 
the construction of wills, where many informal expres- 
sions are allowed to vest an estate tail in lands, the 
general rule is, that expressions, which if applied to real 
estate would confer an estate tail, shall, when applied 
to personal property, simply give the absolute inte- 

(«) Stat. 4 & 5 Wffl. IV. c. 22, Black. 1016. 
8. 3. (d) Edwards v. Countess of 

(a) Pecarly v. Smith, 3 Atk. PTarwic/c, 2 P. Wms. 176; Ban- 

260; Sherrardy.Sherrard, 3 Atk. ner v. Lotoe, 13 Ves. 135. 
502, (e) See Principles of the Law 

(6) Hay v. Palmer, 2 P. Wms. of Real Plroperty, 26. 
501 ; 1 Swanst. 349, note. (/) Fearne, Cont. Rem. 461, 

(c) Howell v. Hanforth, 2 W. 463. 
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Woid '« hein" 
inapplicable to 
personal estate. 



A finple gift 
snfficieDt. 



Example. 



resi(ff). The same effect will be produced by a gift of 
such property to a man and his heirs. The words 
" heirs," and " heirs of his body," are quite inapplicable 
to personal estate : the heir, as heir, has nothing to do 
with the personal property of his ancestor. Such pro- 
perty has nothing hereditary in its nature, but simply 
belongs to its owner for the time being. Hence, a gift 
of personal property to A. simply, without more, is suf- 
ficient to vest in him the absolute interest (A). Whilst, 
under the very same words, he would acquire a life 
interest only in real estate (t), he will become abso- 
lutely entitled to personal property. Thus a gift of 
lands to A. for life, and after his decease to B., gives to 
B. a mere life interest in remainder expectant on the 
decease of A. (A); unless indeed the gift be by will 
under the act for the amendment of the laws with 
respect to wills (Z). But a gift of personal property to 
A. for life, and after his decease to 6., gives to B. a 
vested equitable interest in the corpus or body of the 
fund, to which he becomes absolutely entitled, subject 
only to A.'s life interest ; and the circumstance of B.'s 
dying in the lifetime of A. would be immaterial (m). 



Use of the words 
executors, ad- 
mioistrators, 
and assigns. 



It is true that in deeds and other legal instruments, it 
is usual to transfer personal estate absolutely, by the 
use of the words "executors, administrators, and as- 
signs." As real estate is conveyed to a man, his heirs 
and assigns (n), so personal property is assigned to him, 
his executors, administrators, and assigns. The execu- 
tor or administrator is, as we shall see, the person who 
becomes legally entitled to a man's personal estate after 



(g) 2 Jarm. Wills, 489. 

{h) Byng V. Lord Strafford, 5 
Beav. 558. 

(t) Principles of the Law of 
Real Property, 17, 110, 158. 

(A;) Goodtitle d. Richards v. 
Edmonds, 7 T. Rep. 635. 



(/) Stat. 7 Will. IV. & 1 Vict, 
c. 26, 8. 28. 

(m) Benyon v. Maddison, 2 
Bro. C. C. 75. 

(n) Principles of the Law of 
Real Property, 111. 
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his decease; in the same manner that a man's heir 
or assign becomes entitled to his real property. But 
the analogy extends no further. There is no manner of 
benefit in the use of these terms (o) as there is in the 
employment of the word " heirs." These terms, how- 
ever, are constantly employed in conveyancing as words 
of limitation of an absolute interest; and a rule has 
sprang up with respect to their construction similar to 
the rule in Shelly's case, by which the word "heirs," RaleinSheliy'a 
when following a life estate given to the ancestor, is ^^^' 
merely a word of limitation, giving to such ancestor an 
estate in fee (jp). Thus, if money or stock be settled in 
trust for A. for life, and after his decease in trust for his 
executors, administrators, and assigns, A. will be simply 
entitled absolutely (q) ; in the same manner as a gift of 
lands to A. for his life, with remainder to his heirs and 
assigns, gives him an estate in fee simple. But as the 
rule, so far as it applies to personal property, is not 
founded on the same strict principle as the rule in 
Shelly's case, a gift of such property to the executors 
or administrators (not adding assigns) of a person who 
has taken a previous life interest, may, under peculiar 
circumstances, be construed as giving him no further 
interest in such property (r); whilst, under the same 
circumstances, the word " heirs" in a gift of real estate 
would have given him the fee simple. 

As no estates can subsist in personal property, it Rules as to 
follows that the rules, on which contingent remainders ^"a^nSSTdrnot 
in freehold lands depend for their existence, have never apply to conUn- 

' geot dispositions 

of persoaal pro* 

(o) ElUot v. Dtmenporty I P. GayUr, 5 Beav. 157; Meryonv. P^'^'y* 

Wma. 84. ColUU^ 8 Beav. 386; MorrU v. 

(p) See Principles of the Law JEfotces, 4 Hare, 599. 

of Real Property, 197. (r) Wallh v. Taylor, 8 Sim. 

iq) Co. Litt. 54 b; Hames v. 241 ; see 1 Beav. 52; Bankl v. 

Hfline*, 2 Keen, 646 ; Gra/>gyv. Dudley, 1 Phi. 1; Attorney- 

Humpage, 1 Beav. 46 j Howell v. General v. Malkin, 2 Phi. 64. 

O 
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Limit to future 
dispositions. 



Restraint on 
accumulation. 



had any application to contingent dispositions of per-^ 
sonal property. Such dispositions partake rather of the 
indestructible nature of executory devises and shifting 
uses. Thus a gift of lands to A. for his life, and after 
his decease to such son of A. as shall first attain the 
age of twenty-one years, creates a contingent remainder^ 
which will fail in the event of no son of A. having 
attained the prescribed age at the time of his decease (s). 
The reason of this failure depends on the ancient rule, 
that there must always be some defined owner of the 
feudal possession ; and, consequently, between the time 
of the death of A. and the time of his son's attaining 
the age of twenty-one years, some owner of the freehold 
ought to have been appointed, in whom the feudal pos- 
session might continue (0- Personal property, how- 
ever, has evidently nothing to do with these feudal 
rules relating to possession. If, therefore, a gift be 
made of personal property to trustees, in trust for 
A. for his life, and after his decease, in trust for 
such son of A. as shall first attain the age of twenty- 
one years, or if a term of years be bequeathed to 
A. for his life, and after bis decease to such son of A. 
as shall first attain the age of twenty- one years ; it will 
be immaterial whether or not the son attain the age of 
twenty-one years in the lifetime of his father. On his 
attaining that age, he will become entitled quite inde- 
pendently of his father's interest. His ownership will 
spring up, as it were, on the given event of his attain- 
ing the age. But as the indestructible nature of these 
future dispositions of personal estate might lead to trusts 
of indefinite duration, the rule of perpetuities, which con- 
fines executory interests within a life or lives in being, 
and twenty-one years afterwards, with a further allow- 
ance for the time of gestation, should it exist (w), applies 
equally to personal as to real estate. And the further 



(s) Festing v. Alletiy 12 Mee. 
&Wek 279; 5 Hare, 573. 
(0 Principles of the Law of 



Real Property, 209, 227. 
(m) Ibid. 242. 
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restriction on the accumulation of income imposed by 
the Thelluson Act (a?), applies to trusts for the accumu* 
lation of the income of personal estate as well as real. 

Equitable interests in personal property of a future Powers, 
kind may be created through the instrumentality of 
powers^ in a similar manner, and to the same extent, as 
future estates in land(y). Thus stock in the funds 
may be vested in trustees upon such trusts as B. shall 
by any deed or by his will appoint, and in default of 
and until any such appointment, in trust for C, or upon 
any other trusts. Here C. will have a vested interest 
in the stock, subject to be divested or destroyed by B.'s 
exercising his power of appointment; and B., though 
not owner of the stock, has power to dispose of it by 
deed or will, and may if he please appoint to himself; 
in which case the trustees will be bound to transfer it to 
him. If the power should not be exercised by B., C. 
will then be entitled absolutely ; and will not, as in the 
case of landed property, be subject to judgment debts 
incurred by B. (z), or to any other of his debts. But if If power is ex- 
B. should exercise his power by deed without valuable Jak^abirconsU 
consideration, or by will, in favour of a third person, deration, the 
the stock so appointed would be considered in equity as MiatdiVsub- 
part of the assets of B. the appointor, and would be J^^' ^P ^«^'' ^^ 

*■ . , appointor, 

subject to the demands of his creditors in preference to 

the claim of the appointee (a). In case of bankruptcy (6) Bankruptcy and 

or insolvency (c), it is also provided that all powers ^^^^^^^^y* 

vested in the bankrupt or insolvent, which he might 

legally execute for his own benefit, (except the right of 

(^) Stat. 39 & 40 Geo. III. c. Vern. 465; Bainton v. Ward, 2 

98 ; Principles of the Law of Real Atk. 172. The doctrine applies 

Property, 243. also to appointments of real estate. 

(y) See Principles of the Law (6) Stat. 6 Geo. IV. c. 16, s. 

of Real Property, 231, ei seq. 77. 

(z) Ibid. 231. (c) Stat. 1 & 2 Vict. c. 110, s. 

(fl) Lassells v. CornwalliSj 2 49; 7 & 8 Vict. c. 96, s. 11. 

o2 
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nomination to any vacant ecclesiastical benefice,) may 
be executed by the assignees for the benefit of the cre- 
ditors in the same manner as the bankrupt or insolvent 
might have executed the same. 

Rules respect- The rules respecting the necessity of a compliance 
lefl ttta*"appW ^'^^^ ^^^ terms and formalities of the power, whenever 
to powers over it is exercised otherwise than by will (rf), and the relief 
perMDa pro- afforded by the Court of Chancery on the defective 
exercise of a power (e), apply as well to personal as to 
real property. Powers over personal estate may also 
be exercised by women, without their husband's con- 
sent, and also in favour of their husbands, in the same 
manner as powers over land (/) ; and the provision of 
the recent Wills Act, which requires wills made in 
exercise of powers to be executed and attested like all 
other wills (y), applies equally to powers over personal 
estate* A general bequest of personal estate will also 
now include any personal estate which the testator may 
have only a power to appoint as he may think fit, in the 
same manner as a general devise of real estate will com* 
prise real estate subject to any such power (A). 

Appointment of A frequent instance of the employment of a power 
tioM.'*"'' ^'' ^^^^ personalty occurs in the case of children's portions, 
which are usually settled on all the children equally, 
subject to a power given to the parents to appoint the 
shares in a different manner. When such a power is 
exercised, the shares previously vested in the children are 
divested from them^ and new shares are vested in them 
by the operation of the power. Formerly, if such a 
power were so worded as not to authorize an exclusive 
appointment to some or one of the children, it was held 
by the Court of Chancery, as a rule of equity, that each 
child ought to have a substantial share; and an ap- 

(d) See Principles of the Law (/) Ibid. 235. 

of Real Property, 232. (g) Ibid. 234. 

(c) Ibid. 233. (A) Ibid. 236. 
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pointment to any child of a very small share was called 
an ilhsory appointment ^ and was held void(i). But illusory tp- 
this doctrine having given rise to difficulties and family ^*° "'*'' 
disputes^ from the uncertainty of the question what was 
too small or what a sufficient share, the meddlesome 
doctrine of equity on this point was a few years ago ThedoctriDe 
abolished by act of parliament (ft) ; and now the ap- aboSshedr**^ 
pointment of any share, however small, cannot be set 
aside on the ground of its being illusory. The act 
extends, as did the doctrine, to real estate as well as 
personal ; but landed property is, from its nature, sel- 
dom cut up into little portions. 

Although no appointment is now void for being illu- Exclusive 
sory, yet where an exclusive appointment is not autho- ^^i|^n°vSd?** 
rized, any appointment by which any object of the 
power would be entirely excluded, is still void. Thus, 
if lOOOZ. be given to A., B. and C. in such shares as 
their father shall appoint, and in default of appointment 
to them equally, an appointment of 900/. to A. would 
now be good, as 100/. would remain to be equally divided 
between the three (/), of which C. and D. would get 
each one-third (m). But a subsequent appointment of 
the remaining 100/. to B. would be void, as altogether 
excluding C, who is equally an object of the power (»). 
It is customary, however, in modern settlements to give 
to parents a power of appointment in favour of any one 
or more of the children exclusively of the others. And 
in order that those to whom appointments have been 
made should not obtain more than may have been in- 
tended for them, it is generally provided that no child 
taking any share of the fund under any appointment 

(i) 1 Siigd. Pow. 568, et seq. ; Sim. 204. 

1 Chance on Powers, 396, et seq. (m) Wilson v. Piggott, 2 Ves. 

(/c) Stat. 11 Geo. IV. & 1 jun. 351. 

WiU. IV. c. 46. (») 2 Ves. jun. 355. 

(/) Young V. Waterparkf 13 
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No appoint- 
ment can be 
made to exe- 
cutors or admi- 
nistrators of de- 
ceased objects. 
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shall be entitled to any share in the part unappointed 
without bringing his or her share into hotchpot, and 
accounting for the same accordingly. Under such a 
provision, A*^ in the instance above given^ would not 
be entitled to any share in the 100/. unappointed, 
without also agreeing to a like division of his 900/. 
amongst himself and the others. The clause of hotch- 
pot operates favourably to the representatives of those 
children who may happen to die before any appointment 
shall have been made to them. For when a power is 
given to appoint amongst children, no appointment can 
be made to the executors or administrators of those who 
may have died(o) ; so that such executors or administrators 
cannot possibly take more than the aliquot part given 
to the deceased child in default of any appointment; 
whilst they may be partially or totally excluded even 
from that by a partial or complete exercise of the power 
of appointment in favour of the surviving children, or 
even of a single survivor. When the appointment is 
partial only, the executors or administrators of a de- 
ceased child will^ under the hotchpot clause, divide the 
fund unappointed with the other children to whom no 
appointment may have been made; whereas, without 
such a clause, the children to whom appointments may 
have been made, would be equally entitled to participate 
in the part unappointed. 



Appointment 
amongst a class. 



Children. 



When a power is given to appoint property amongst 
a particular class, no portion of the fund can be ap- 
pointed in favour of any person who is not a member of 
that class ; and any appointment to such a pei^on will 
accordingly be void. Thus, if the power be to appoint 
the property to all or any of the children of the ap- 
pointor in such manner as he may think fit, no interest 
in the property can be appointed to ^ny grandchild of 

(o) Boyk V. The Bishop of Ricketts v. Lojlus, 4 You. & 
Peterborough, 1 Ves. jun. 299 ; Coll. 519. 
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the appointor; for a grandchild is not an object of the 
power (p). So if the power be to appoint amongst Nephews. 
nephews or gi*andnephew8^ those only can take any 
shares who answer that description (a). Again, if the Yoaoger 

u ^ ' i, .' t- \y^ S> f children. 

power be to appoint portions amongst younger children^ 
nothing can be taken by a younger son who afterwards 
becomes the eldest by the decease of his elder bro- 
ther (r); although if he should have actually received 
any share in the money whilst a younger son, he will 
not be obliged to refund it on becoming the eldest («). 
The word *' younger/' however, is not, in the con- 
struction of such powers, taken literally, but as meaning 
any child who may not be entitled to the family estate. 
Therefore a daughter who may be the eldest child would 
be considered as a proper object of a power to appoint 
amongst the younger children, whilst her younger bro- 
ther, being the eldest son entitled to the family estate, 
would not be allowed to participate (t). And a power Child en ventre 
to appoint amongst children living at their father's de- "* '"**'*• 
cease includes a child en ventre sa mere {u). 

In some cases where the power only authorizes an When an ap- 
appointment amongst children, an appointment in favour tbe°isTueora 
of the issue of a child may be sustained as being, in child is good, 
effect, first an appointment to the child, and then an 
assignment by such child in favour of his issue {x). But 
this of course can only be done when the child is of 
age, and is a party to and executes the deed by which 

(p) Alexander v. Alexander, 2 (t) Pierson v. Garnet, 2 Bro. 

Ves. sen. 640 ; Bristow v. Warde, C. C. 38 ; Heneage v. Uunloke, 

2 Ves. jun. 336. 2 Atk. 456 ; Beale v. Beale, 1 P. 

(g) Falkner v. Butler, Amb. Wms. 244. 
5 14 J Waring v. Lee, 8 Beav. (u) Beale v, Beale,! P. Wms. 

247. 244; 

(r) Chadwick v. Doleman, (x) Koutledge v. Dorril, 2 

Vera. 528 ; Lord Teynhavi v. Ves. jun. 357 j West v. Berney, 

Webb, 2 Ves. sen. 198. 1 Russ. & My. 431, 439; Gold- 

(s) 2 Sug. Pow. 293. smid v. Goldsmid, 2 Hare, 187. 
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the appointment is made. And the more regular plan, 
in such cases is^ for the father first to make the ap- 
pointment in favour of the child, and then for the child 
to make an assignment of the fund appointed, to trustees 
in trust for his children in the manner intended. 

AppointmeDt An appointment by a father in favour of his child, in 

must not be for cxercise of a power for that purpose, ought to be made 
his own benefit, for the benefit of the child who is the object of the pro- 
vision, and not indirectly for the benefit of the father 
who makes the appointment. Accordingly, any bar- 
gain between the father and the child by which the 
former is to receive any advantage for exercising his 
Fraud on the power will be considered as, in technical phrase, a fraud 
* on the power, and will render the appointment void (y). 

But when there is no evidence that the appointment is 
made under a bargain for the benefit of the father, 
although there may be strong suspicion that such is the 
case, the appointment cannot be set aside (z). Powers 
of appointment amongst children usually enable the 
parent to fix the age or time at which the fund ap- 
pointed shall vest in any child. But, on the principle 
just stated, a father will not be allowed to make an 
immediate appointment to an infant child, for the sake 
of becoming himself entitled to the fund appointed, as 
the child's personal representative in the event of its 
decease (a). An appointment to an infant is not, how- 
ever, necessarily void on account of the circumstance 
that the father, who has made the appointment, will 

(^) Dauheney v. Cockhum, 1 2 Jones & Lat. 393; Campbell 

Meriv. 626; Palmer v. Wheeler, v. Home, 1 You. & Coll. N. C. 

2 Ball & Beatty, 18 ; Jackson v. 664. 

Jackson, 1 Dm. 91 ; Thompson (o) Cunynghame v. Thurlow, 1 

Y. Simpson, 2 Jones & Lat. 110. Rus. & M. 436 ; Lord Sandwiches 

{z) McQueen v. Farquhar, 11 case, cited 11 Ves. 479; Gee v. 

Ves. 467; Hamilton v. Kirrvan, Gurney, 2 Coll. 486. 
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become entitled to the property appointed in the event 
of the child's decease (ft). 

In the exercise of powers of appointment amongst Pcipetaityiobe 
children, care should be taken not to postpone the vest- exercise *of* 
ing of their shares to a period which may exceed the V^^*^ 
limits allowed by the law of perpetuity (c). When the 
power of appointment is a general power, enabling the 
appointor to make a disposition in favour of any object 
he may please, the property is evidently not tied up so 
long as such a power exists over it; and neither the 
reason nor the rule which forbids a perpetuity has any 
application, till some settlement is made in exercise of 
such a power. In such a case, therefore, the limits of 
perpetuity commence from the time of the appoint- 
ment (rf). But where the power of appointment is to be 
exercised only in favour of a particular class of objects, 
the property subject to the power is evidently already 
tied up in favour of that class. The limits of perpetuity 
are therefore in this case to be reckoned, not from the 
time of the exercise of the power, but from the date of 
its creation. The interests given by the power must, 
for this purpose, be regarded as if they had been in- 
serted in the settlement by which the power was created; 
and if such interests would have been too remote if in- 
serted in the original settlement, they will be too remote 
when given in exercise of the power (e). Thus a person 
having a general power of appointment by will over a 
fund, may by his will appoint a share of it in favour of 
any unborn child of his own, to be vested in such child 
on his attaining the age of twenty-three years. The 
limit of perpetuities is reckoned from the time of the 
appointment, which in this case is the death of the ap- 

(6) Butcher v. Jackson, 14 Sim. (c) Co. Litt 271 b, n. (1), vii. 

444. 2 ; 1 Sug. Pow. 498 ; Routledge 

(c) See antcj p. 194. v. Barrily 2 Ves. jun. 367. 
{d) 1 Sug. Pow. 249, 495. 
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pointor, when his will begins to take eflFect. The child 
must necessarily then be born ; and the child's life is 
accordingly the life then in being within which the share 
must necessarily vest. But if by a marriage settlement 
a fund be settled in trust for the father for his life, and 
after his decease in trust for the children, in such shares 
as he shall appoint by his will, he cannot make an ap- 
pointment in favour of any unborn child, to be vested 
on his attaining the age of twenty-three years. For in 
this case the limit of perpetuities counts from the date 
of the settlement, when the property was first tied up 
for the benefit of the children ; and this limit would be 
exceeded if the child should not attain the given age 
within twenty-one years after the decease of the father, 
who was the life in being at the date of the settlement. 
And the rule is, that every limitation which may exceed 
in duration a life or lives in being, and twenty-one years 
afterwards (allowing for the period of actual gestation), 
is void as tending to a perpetuity {f)» 

The courts lean When personal property is directed to be paid to any 
terests?^ ^^' persons at a future time, the leaning of the courts is 
always in favour of vested interests ; that is to say, the 
courts lean to that construction which will give to the 
parties a present assignable and transmissible right to 
that which is not payable till a future time. Thus if a 
legacy be given to a person to be payable when he 
attains the age of twenty-one years, the legacy is con- 
sidered to be immediately vested, and will accordingly 
be payable to the administrator of the legatee in case 
he should die under age {g). So if personal estate be 
settled in trust for A. for life, and after his decease for 
^U his children in equal shares, each of his children will 
be entitled to a share, whether such child survive his 
parent or not, and although such child should die in 

(/) See Principles of the Law {^) 2 Black. Coram. 513 j Co. 

of Real Property, 242. Litt. 237 a, note (1). 
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iofaucy (A). If^ however, the property should consist of Vestineof por- 
money charged on land or other real estate, such as the on land.*'^ 
portions of younger children when the family estate is 
entailed on the eldest son, the rule is different ; and if 
any of the children should die before the time when his 
or her portion becomes payable, it will sink into the 
land for the benefit of the estate (£). 

In the settlement of personal property upon children Vesting of in- 
there are two plans, either of which may be adopted chiidrenl^*** ° 
with respect to the vesting of the interests given. The 
one plan is, to vest the interests of the children in them 
immediately as they come into being, divesting from 
each of them proportionate shares as others are born, 
and also divesting their shares altogether in favour of 
the others, in the event of the decease of any child un- 
der age, or of a daughter under age, and without having 
been married. The other plan is, to vest the interests 
given only in those who, being sons, attain the age of 
twenty-one years, or, being daughters, attain that age 
or marry under it. So far as the corpus of the fund is 
concerned, the result of each of these plans is the same, 
the property being ultimately divided only amongst 
those children who, being sons, live to come of age, or, 
being daughters, come of age or previously marry. But 
with regard to the income of the fund the plans are 
different. In the first case, the income belongs to the 
children whilst under age; but in the second no interest 
either in the income or in the principal is given during 
minority, or, in the case of daughters, until marriage 
under age. In the first case, therefore, if the father be Maimenance 
dead, the income will be payable to the guardian of the ^'^^ educatiom 
children toward their maintenance and education ; but 
in the second case there will be no provision for these 
pui^oses in the absence of express directions. Such 

(A) Skey y. Barnes, 3 Mer. 385 ; 267. 
Tempktan v. Warrington^ 13 Sim. (t) Co. Litt. 237 a, n. (1 ). 
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directions therefore should in such case be always in- 
serted^ with a provision for the accumulation of the 
surplus income by way of increase of the principal. If 
however the whole property is ultimately to go amongst 
the children {k), or if the persons entitled, in the event 
of the children not living to attain vested interests, 
should agree (/), the Court of Chancery will direct the 
income to be applied for the children's maintenance, in 
the absence of sufficient provision for that purpose, and 
even in the face of an express direction to accumulate 
the income (m). 

Mainteaance of In marriage settlements a life interest is usually and 
father^s°i!fet'^e! Properly given to the father and mother, so that no provi- 
sion is required for the maintenance of the children until 
after the decease of the survivor. And where life interests 
are not given to the parents, but provision is made for 
the maintenance of the children during the father's life- 
time out of the settled fund, such provision is considered 
as primarily applicable for the maintenance of the chil- 
dren accordingly (»). But the general rule is, that every 
father is bound to maintain his children, if of ability so 
to do(o); and a provision contained in a gift to an in- 
fant child, for his maintenance and education, will not 
be allowed to be applied for that purpose during his 
father's lifetime, if the father is able to maintain him in 
a manner suitable to his condition and prospecis (p). 
When, therefore, it is intended that the income of pro- 

(k) Haley v. Bannister, 4 Mad. Myl. & K. 490. See Thompson 

275 ; Errat v. Barlow, 14 Ves. v. Griffin, 1 Craig & Phillips, 

202. 317. 

(/) Turner v. Turner, 4 Sim. (o) Andrews v. Partington^ 3 

430 ; Cannings v. Flower, 7 Sim. Bro, C. C 60. 
523. (p) Maberfyy.Turton, 14 Ves. 

(wi) Greenwell v. Greenwell, 5 499 ; Jervoise v. Silk, G. Cooper, 

Ves. 194. 52 ; Ex parteWilliams, 2 CoUict, 

(n) Stocken v. Stocken, 4 Sim. 740. 
152 ; Meacher v. Younge, 2 
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perty given to children should be applied to their main- 
tenance during their father's lifetime^ without reference 
to his ability to maintain them^ the application of the 
income^ without reference to his ability, should be ex- 
pressly authorized ; and, if such application be autho- 
rized, the income may of course be applied accordingly (9). 
When two funds are provided for the maintenance of an When two funds 
infant, it is frequently difficult to decide to which fund ^llJiSte^lit^/*'' 
recourse should be first had. The general iiile is, that 
the interest of the infant determines the order of appli-* 
cation (r) ; but in order to avoid questions, it is very 
desirable, when two funds are provided for an infant's 
maintenance, to direct that one of them shall be in aid 
only of the provision afforded by the other. 

In settlements of personal property it is usual to Invettmentof 
provide for the investment of the funds settled in the *^ 
parliamentary stocks or public funds of Great Britain, 
or at interest upon government or real securities in 
England or Wales, but not in Ireland. Government Government 
securities, as distinguished from stocks or funds, seem *^^^ 
to be nothing else than Exchequer bills, in which trus- 
tees appear to be justified, even without express autho- 
rity, in investing the property for any temporary purpose, 
as during the necessary delay in completing a contem- 
plated mortgage security (s). But where a permanent 
investment is intended, a trust to lay out money in go- 
vernment securities will not authorize the purchase of 
Exchequer bills (0- Real security means the mortgage Real lecurity. 
of real estate, namely, freehold or copyhold heredita- 
ments of sufficient value. And if it be desired that the 
trustees should have power to invest the trust money on 

(q) See Wetherell v. Wihon, («) Matthews Y.Brise, 6 Beav. 

1 Keen, 80. 239, 244. 

(r) Foljambe v. WiUoughby, 2 (0 Ex parte Chaplin, 3 You. 

Sim. & Stu. 165; Li/gon v. Lord & Coll. 397. 
Coventry, 14 Sim. 41. 
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mortgage of leasehold estates, or in railway debentures, 
or shares, or any other securities, or to lend it to any 
party on his bond, express authority ought to be given 
Real securities to the trustees for the purpose. Investments in Ireland 
are generally expressly prohibited, on account of a re- 
cent act of parliament, which empowers trustees, who 
are authorized by their trust to lend money at interest 
on real securities in England, Wales or Great Britain, 
to lend the same at interest on real securities in Ire- 
land (u). But all loans of money on real securities in 
Ireland under the act, in which any minor or unborn 
child, or person of tmsound mind, may be interested, 
must be made by the direction and under the authority 
of the Court of Chancery in England, to be obtained in 
any cause, or upon petition in a summary way(ar); and 
every such loan must be made with the consent of the 
person or persons, if any, whose consent may be re- 
quired as to the investment of such money upon real 
securities in England, Wales or Great Britain, testified 
in the manner required by the trust (y). And it is also 
provided that the act shall not apply to cases where 
there is an express restriction against the investment of 
the trust money on securities in Ireland (z). 



Consent to 
change of in- 
vestments. 



The consent of the persons for the time being entitled 
to the income of the property is generally required in 
settlements, to any change of investment which the 
trustees maybe authorized to make; and this consent 
is sometimes required to be in writing, and occasionally 
to be testified by deed. Where consent is required, it 
must be given previously to or at the time of the change 
of investment (a) ; for as the consent is required as a 

(tt) Stat. 4 & 5 Will. IV. c. 29. 

(x) Sect. 2. Ex parte French, 
7 Sim. 502 ; Ex parte Lord Wil- 
liam Pawlett, 1 Phill. 570. 

(y) Sect. 4. 



(z) Sect. 5. 

(a) Bateman v. Davis, 3 Madd. 
98; Greenham v. Gibbeson, 10 
Bing. 363. 
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check upon the trustees^ a subsequent consent^ tvhere 
the mischief may be done, is evidently unavailing. The 
person Vf^hose consent is required is not, however^ the 
sole judge of the propriety of any change of investment : 
the trustee, by virtue of his office, has also a discre** 
tion ; and if he should consider the investment ineligible, 
he may refuse to make it, although requested so to do 
by the person whose consent ought to be obtained (b). 
But the terms of the instrument may require the trustees 
to change the investments at the request of any given 
person ; and in this case they will generally be bound 
to act accordingly^ unless the circumstances of the case 
should be such as were evidently not contemplated when 
the settlement was made (c). 

In settlements of personal property, authority is some- investment of 
times given to the trustees to make investments in the ^^^^ urchase 
purchase of landed estates. As land devolves in a dif- of lands, 
ferent manner from personal property, it is obvious that 
a simple change of the property from personalty to land 
would in many cases materially disarrange the destina- 
tion of the property. Thus if a person entitled under 
the settlement to a reversionary interest in the settled 
fund should have died intestate, his administrator would 
be entitled to such interest so long as the property con- 
tinued to be personal, but, on its being changed into real 
estate, it would shift to his heir at law. In order to ob- 
viate this inconvenience, it is so contrived that the lands 
to be purchased should, from the moment the purchase 
is made, be considered as personal property. To effect 
this object, the lands when purchased are directed to be 
held by the trustees upon trust to sell them, with the 
consent of the equitable tenants for life, during their 
lives, and after their decease at the discretion of the 

(b) Lee V. Young, 2 You. & (c) Bom v. Godsall, 1 You. & 
Coll. N. C. 532. Coll. N. C. 617. 
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tnistees (d). This trust for sale converts the lands into 
money in the contemplation of equity ; for it is a rule 
of equity, that whatever is agreed to be done shall be 
considered as done already. In the words of Sir Tho- 
mas Sewell(eX '* Nothing is better established than this 
principle, that money directed to be employed in the 
purchase of land, and land directed to be sold and turned 
into money, are to be considered as that species of pro- 
perty into which they are directed to be converted ; and 
this in whatever manner the direction is given, whether 
by will, by way of contract, marriage articles, settlement 
or otherwise, and whether the money is actually depo- 
sited or only covenanted to be paid, whether the land is 
actually conveyed or only agreed to be conveyed. The 
owner of the fund or the contracting parties may make 
land money, or money land.*' And if land is clearly 
directed to be sold, the circumstance that the consent 
of some person or persons is required to the sale will 
not prevent the immediate conversion of the land into 
money in the contemplation of equity, although such a 
circumstance may often cause a long postponement of 
Election Uiat the period of its actual conversion (/ ). Notwithstand- 

land^sbould not j^^^ ^ ^^^^ f^^ ^^^ ^^j^ ^^ ^^^^^ jj. ^|j ^^^ parties 

interested should be of full age (^), and if females un- 
married (A), they may elect that the land shall not be 
sold; and after such election the land will be considered 
as real estate in equity as well as at law (i). And the 
election of the parties need not be expressed in so many 
words, but may be inferred from any acts by which their 
intention is clearly shown (j). 

(d) See Appendix C. 102. 

(e) In FUtcher v. Ashbumer, (h) Oldham v. Hughes, 2 Atk. 
I Bro. C. C. 499, approved by 452. 

Lord Alvanley in Wheldale v. (*) Davies v. Ashford, 15 Sim. 

Partridge, 5 Ves. 396, 397. 42. 

(/) See Ledimere v. Earl of (j) Lingen v. Sowray, 1 P. 

Carlisle, 3 P. Wms. 218, 219. Wms. 172 ; Cookson v. lUay, 51 

(g) Van V. Bamett, 19 Ves. Beav. 22 ; 12 CI. & Fin. 12U 
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All properly drawn settlements of personal estate con- Receipt clause, 
tain a power for the trustees or trustee for the time being, 
acting in the execution of the trusts, to give receipts for 
any money payable to them or him under the trusts, 
which receipts, it is declared, shall effectually dischai^e 
the persons paying the money from all responsibility as 
to its application. The necessity of this provision arises 
from a rule of equity, by which any person who pays 
money to another, whom he knows to be merely a 
trustee, is bound to see the money applied according to 
the trusts (it). If, however, the trusts should be of such 
a kind as to require time and discretion to carry them 
into effect, the receipt of the trustees will, from the 
nature of the case, be an effectual discharge, without an 
express clause for this purpose (/). 

Every settlement, the trusts of which are likely to be Power to ap- 
of long dunition, should contain a power of appointing ^^ 
new trustees in the event of any trustee dying, desiring 
to be discharged, refusing, or becoming incapable to act 
in the execution of the trusts (m). And as the mere 
appointment of a trustee will not be sufficient to vest the 
trust property in him, it is usual and proper to direct 
that, on every such appointment, the trust property 
shall be so conveyed, assigned, transferred, or paid as 
effectually to vest the same in the new trustee jointly 
with the surviving or continuing trustees, or solely as the 
case may require. Every new trustee should also be 
invested with the same powers as the original trustees. 
A mere power to appoint a new trustee does not, how- 
ever, render such appointment imperative ; and in case 
of the death of any trustee, the survivors or survivor 

{k) Spaldingy.Shalmer.iyeTn. Swanst. 699; Balfour v. Wei- 

301 ; Utn^d v. Baldwin, 1 Ves. landy 16 Ves. 151. 

sen. 173. (to) See Appendix C. 

(0 Donm V. WillMref 3 



new Uns- 



210 



OF PBESONAL BSTATB OEVBBALLT. 



may still carry on the ordinary business of the trust (n). 
When a trustee has once accepted the office, he has no 
right to retire, unless the person haviog the power to 
appoint another trustee in the event of his retiring, 
should consent to do so (o) ; or unless, frooi unforeseen 
circumstances, the duties of the trust should have be- 
come more onerous than was contemplated by the trustee 
when he accepted the office (p). 



Tnutee's cmu The office of trustee of a settlement is one involving 
nitesr*^""^* great responsibility, and frequently much trouble, with* 
out any remuneration; for a trustee i« not allowed to 
Solicitor cannot make a profit of his trust. And if he be a solicitor, he 
fewionaf ' ^'^* cannot receive payment for his professional trouble in* 
trouble. curred in the business of the trust (y), unless he ex- 

pressly stipulate before accepting the office, that he 
shall be permitted to do so (r), or unless his charges be 
voluntarily paid by the cestui que trust with AiU know- 
ledge that they might have been resisted ($). But a 
trustee may charge against the trust property all costs 
and expenses properly incurred in the conduct of the 
trust ; and in the event of a suit, he is allowed his full 
costs, as between solicitor and client (t). But his right 
to costs may be forfeited by his negligence or miscon- 
duct (f4) : or he may even be made to pay the costs of 
the other parties (x). As the trustee has the legal title 
to the property, he is often enabled, if fraudulently 



(») Warhurton v. Sandjf$f 14 
Sim. 622, 

(o) Adams v. Paynter^ 1 Coll. 
532. 

(p) Coventry v. Coventry, 1 
Keen, 758. 

{q) Moore V, Frowd, 3 My. & 
Craig, 45 ; Fraser v. Palmer, 4 
You. & Coll. 515; Colling v. 
Carey, 2 Beav. 12S ;Bainbrigge 
V. Blair, 8 Beav. 588 ; Todd v. 



Wilwn, Beav. 486. 

(r) Re Sherwood, SBe^Y.ZSB. 

(s) Stanes v. Parker, 9 Beav. 
385. 

(0 2 Fonb. Eq. 176. 

(tt) Campbell v. Campbelly 2 
My. & Craig, 25; Howard v. 
Rhodes, 1 Keen, 581. 

(jc) Wilson V. Wilson^ 2 Keen, 
249; Willis y. Hiscox, 4 My. & 
Craig, 197. 



OF SETTLBU£NTS OF PBR80NAL PROPBRTT. 211 

inelinedy to sell it or spend it for his own benefit. It is 
therefore highly proper that his conduct should be 
narrowly scrutinized, and that he should be invariably 
punished for any breach of foith. But the Court of 
Chancery goes further than this, and punishes, with 
almost equal severity, his neglect of duties, which in 
many cases he scarcely knows that he has undertaken. 
Thus, if a trustee, by his negligence or misplaced confi- 
dence in his co'trustee, gives him an opportunity to 
commit a breach of trust, of which opportunity the co- 
trustee avails himself, the innocent trustee will be made 
to replace the whole of the fund abstracted by the 
other (y). So if the trustee should depart from the 
letter of his trust, as by investing the trust fund on an 
unauthorized security, although at the importunity of 
some of the parties interested, and with a honk fide 
desire to benefit them all, he will be answerable for any 
loss which such departure may have occasioned (s). 
And if, being ignorant of law, he should give himself 
up entirely to his professional adviser, he may still 
suffer from the mistake of his solicitor or conveyancer (a) ; 
and in such a case he will scarcely perhaps see the 
justice of the remark that he might (had he known 
how) have chosen a wiser solicitor, or a more learned 
counsel (i). In all ordinary settlements, clauses are 
inserted for the indemnity and reimbursement of trus- 
tees, to the effect that they shall not be answerable the 
one for the other of them, or for signing receipts for the 

(y) Lord Shiphrook v. Lord 497; Watts v. Girdkstone, 6 

Hinchinbrook, 1 1 Ves. 252 ; Brke Beav. 1 88. 

V. Stokes, 11 Vea. 319 ; Hanhury (a) Willis v. Hiscox\ 4 My. & 

V. Kirkland, 3 Sim. 205; Booth Craig, 197; Angier v. Stannard, 

V. Booth, 1 Beav. 126 ; Broad- 3 My. & Keen, 566 ; Hampshire 

hvr$t V. Balgvy, 1 You. & Coll. v. Bradley, 2 Coll. 34. See how 

N, C. 16. ever Fook v. Pass, 1 Beav. 600; 

(«) Driver v. Scott, 4 Russ. Holfordv. Phipps, 3 Beav. 434; 

195 ; Pride v. Fooks, 2 Beav. 4 Beav. 475. 

430; Forrest v. Elwes, 4 Ves. (6) 3 My. & Kten, 672. 

p2 
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sake of conformity^ or for involuntary loss; and that 
they may reimburse themselves out of the trust funds 
all costs and expenses incurred in relation to the trust (c). 
But these clauses, though often very highly valued by 
trustees, really afford them little, if any, further protec- 
tion than they would be entitled to, if left to the ordi- 
nary rules of equity. 



Act for beUer 
Becuring trust 
funds and the 
relief of trus- 
tees. 



In order to provide means for securing trust funds, 
and for relieving trustees from the responsibility of 
administering them, an act of parliament has recently 
been passed {d) whereby all trustees, executors, adminis- 
trators, or other persons having in their hands any 
monies belonging to any trust whatsoever, or the major 
part of them, may pay the same, with the privity of the 
accountant-general of the Court of Chancery, into the 
Bank of England, to the account of such accountant- 
general in the matter of the trust, in trust to attend the 
orders of the court. Bank annuities. East India and 
South Sea stock, and government and parliamentary 
securities held upon trust may also be transferred or 
deposited in like manner. The trust is then adminis- 
tered by the court upon petition in a summary way, 
without a bill, unless the court direct any suit to be 
instituted {e). 



Covenants for 
settlement of 
i!?ife*s future 
property. 



In some marriage settlements, in addition to the set« 
tlement actually made, a covenant is inserted for the 
settlement of all such property as the intended wife 
shall become entitled to during the coverture or mar- 
riage. It sometimes happens that at the time when 
such covenant is entered into, the wife is, without being 
aware of it, entitled to other property, besides that 
actually settled. In such a case, the general rule is 
that the property, to which she is then entitled, is sub- 

(c) See Appendix C. (e) Sect. 2, 

(d) Stat.lO&ll Vict.c.96,8.1. 
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ject to the covenant, and ought to be settled, as well as 
that which she may subsequently acquire (/). But as 
the question is entirely one of intention, if the property 
to which the wife is entitled appear to have been pur- 
posely omitted, it will not be bound by such a cove- 
nant (ff). If the covenant to settle the wife's future 
property be entered into by the intended husband alone, 
the wife will not be bound to settle any future property 
to which she may become entitled for her separate 
use (A). Occasionally covenants are unadvisedly entered CoTcnants to ^ 
into by the intended husband to settle on his children, J^~rty' 
or to leave to them by his will, all the property that he 
may acquire during the coverture, or all his property 
generally (i). So a father may covenant, on the marriage 
of his daughter, to leave her as great a share in his 
property as to any of his other children (A). These 
covenants will be enforced in equity; but from their 
vague and uncertain character, they are likely to lead to 
much litigation. A covenant to settle property of a 
given amount by a certain day appears to create a lien 
in equity on all the property of the kind covenanted to 
be settled, to which the covenantor may become entitled 
before that day (Z). But a covenant to settle property 
of a given value, when no time is limited for its per- 
formance, creates no lien on any of the property of 
the covenantor (m). 

(/) Grafftty v. Humpage, 1 318; Needhatn v. Kirkman, 4 

Beav. 46; James v. Durante 2 Barn. & Aid. 531. 
Beav. 177; Blythe v. Granville, {k) WiUU v. Black, 4 Russ. 

13 Sim. 190.. 170; CUgg v. Clegg, 2 Rubs. & 

(g) Hoare v. Hornby, 2 You. My. 570. 
& Coll. N. C. 121. (/) RoundeUv.Breary, 2 Vern. 

(A) Douglas V. Congreve, 1 482; Wellesley v. Wellesley, 4 

Keen, 410 ; Trovers v. Travers, My. & Cr. 561, 581. 
2 Beav. 179 ; Brury v. Scott, 4 (»/i) Freemoult v. Dedire, 1 P. 

You. & Coll. 264. Wms. 429 ; Berrington v. Evans, 

(•) Lewis V. Madocks, 17 Ves. 3 You. & Coll. 384. 
48 ; Needham v. SmUh, 4 Russ. 
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Marriage set- M&friage^ as Vtre have seen (n), id & taluable toMU 
viTd ai?""*"^ deratlbn. Every settlement, therefore, made by parties 
pnichaie. of full &ge, previously to and in ciotisideration of fiaar- 

riagfe, or taade subsequently to liiafriagd in pur8tiafac6 
of written articles (o), stands dn the footing of a pUN 
VoluDtaiy dhase, and has equal validity. But a Voluntary settle- 
Ts^aS '''''* ttient is liable to be defeated by the cr6ditbril of thd 
crediton. Settlor, if he was so much indebted at the ttixl6 as t6 

btlrtg the settlement Within the prbvisions of the Statute 
of the I3th of Elizabeth (p) already noticed (j), by 
Which the alienation of goods and chattels made for 
the purpose of delaying, hindering or deft-auditig dre- 
ditors, is rendered Void as against them. For although 
by the phrase '* goods and chattels** Was intended only 
such personal property as could be takfett by the sheriff 
under an execution on a judgment (^), y^t as almost all 
kinds of personal property may noW be taken in fexe- 
cution (s), or charged With the payment of judgment 
debts (0, it would seem that all such property is hoW 
within the compass of the statute. The voluntary as* 
signment of goods or chattels^ or delivery or making 
over of bills, bonds, noteS or other securities. Or th6 
voluntary transfer of any debts made by a person being 
at the time insolvent (w), is also Void in the event of his 
bankruptcy (x). This provision appears to embrace all 
personal estate capable of assignment or transfer (y); 
but it does not extend to a gift of money (z). 

(n) Ante, p, 63. Ante, pp. 102, 155, 170. 

(o) Stat. 29 Car. II. c. 3, s.4. (u) See Cut ten v. Sanger, 2 

See ante, p. 67. You. & Jerv. 459. 

{p) Stat. 13 Eli25. c. 5. (^) Stat. 6 Geo. 4, c. 16, s. 73. 

(q) Ante, p. 43. (y) Brown v. Beilaris, 5 Mad. 

(r) Sims v. Thomas, ^ Adol. 53. . 
& Ell. 536. See ante, p. 45. (z) Ex parte Shortland, 7 Ves. 

(s) Stat. 1 & 2 Vict. c. 110, 88; Kensington v. Chandler, 2 

S. 12. See ante, p. 102. Mau. & Selw. 36 ; Ex parte Sker- 

(/) Stat. 1 & 2 Vict. 0. 110, s. ratt, 2 Rose, 384. 
14; 3 & 4 Vict. c. 82, s. 1. 
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Although a Yoluntary settlement may thug be de- VolunuigrMt. 
feftted by creditors^ yet, when once completed, it is oathe settlor?*^ 
binding on the settlor, who cannot, by any means, undo 
it (a). Thus, in one case (ft), a maiden lady, not imme- 
diately contemplating marriage, but thinking such an 
event possible, transferred a sum of stock into the 
names of trustees in trust for herself until she should 
marry, and, after her marriage, in trust for her separate 
use for her life, free from the control of any person or 
persons with whom she might intermarry, and after her 
decease, upon trusts for the benefit of any such hus- 
band, and her child or children by any husband or 
husbands. She -afterwards, being still unmarried, filed 
a bill in Chancery, praying that the settlement might 
be delivered up to her to be cancelled, and that the 
stock might be ordered to be retransferred by the trus- 
tees. But the court held that she was bound by the 
settlement she had made, and was not entitled to any 
assistance to release her from it. 

If however the object of the settlor is merely his Settlement for 
own benefit or convenience, the settlement will be benefit revo- 
revocable by him at his pleasure. Thus where a man, cable by him. 
without any communication with his creditors, puts 
property into the hands of trustees for the purpose of 
paying his debts, his object is said to be, not to benefit 
his creditors, but to benefit himself by the payment of 
his debts (c). He may accordingly revoke the tru&t 
thus created (c2), so long as the creditors remain in 

(a) Mison v. Mi$<m, 6 Ves. ram, V.C. in Hvghes v. Sfubbs, 1 

656; Edwards v. Jones, 1 My. & Hare, 479. 

Craig, 226. (d) Garrard v. Lord Lauder- 

(6) Bitt y. Cnreton, 2 My. & dale, 3 Sim. 1 ; Acton v. Wood- 
Keen, 403 ; see also Petre v. gate, 2 My. & Keen, 492 ; Ra- 
Espinasse, 2 My. & Keen, 496. venshaw v. Hollier, 7 Sim. 3 ; 

(c) Fer Sir C. Pepys, M.R., 2 Law v. Bagtvell, 4 Dru. & War* 

My; & Keen, 511, cited by Wig- ren, 398. 
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ignorance of it (e). This rule, however, though well 
established, seems to attribute to debtors a somewhat 
light estimation of the claims of their creditors ; and 
there appears to be no disposition in the courts to ex- 
tend it If). 



Voluntary set- The statute of Elizabeth (^), by which voluntary set- 
80Da**Mtaie m>V tlements of lands and other hereditaments are void as 
void against against Subsequent purchasers for valuable consider- 
ation, though it extends to chattels real (A), does not 
apply to purely personal estate (i). A voluntary settle- 
ment of personal estate cannot therefore be defeated by 
a subsequent sale of the property by tbe settlor. 



subsequent 
purchasers. 



Stamps on 
settlements. 



Settlements of any definite and certain principal sum 
of money, or share in the funds, or Bank, East India, 
or South Sea stock, are liable to an ad valorem duty, 
according to the amount of the money or the value of 
the stock or shares settled (k) ; and every duplicate of 
such settlement is also liable to the same duty. 



(e) Browne v. CavendUh, 1 
Jones & Lat 606, 635. 

(/) See Wilding v. Richards^ 

1 Coll. 661 ; Simmonds v. Palles, 

2 Joues & Lat. 489 ; Kirwan v. 
Daniel, 5 Hare, 493, 499—501 

(g) Stat. 27 Eliz. c. 4 ; Prin- 
ciples of the Law of Real Pro- 
perty, 56. 

(A) Co. Litt. 3b; 6 Rep. 72. 

(0 2 My. & Keen, 512. 

(A) The following is the table. 
If the same do not amount to 
1000/., 1/. 15<. ; amounting to 
1000/. and not to 2000/., 21. ; 
amounting to 2000/. and not to 



3000/., 3/. ; amounting to 3000/. 
and not to 4000/., 4/.; amounting 
to 4000/. and not to 5000/., 5/. ; 
amounting to 5000/. and ^ot to 
7000/., 7/. ; amounting to 7000/. 
and not to 9000/., 9/. ; amounting 
to 9000/. and not to 12,000/., 
12/.; amounting to 12,000/. and 
not to 15,000/., 15/. ; amounting 
to 15,000/. and not to 20,000/., 
20/.; amounting to 20,000/. or 
upwards, 25/. 

The progressive duty for every 
entire quantity of 1080 words be- 
yond the first 1080, is l/.5«. 



OF JOINT OWNERSHIP AND JOINT LIABILITY. 217 



CHAPTER II. 

OF JOINT OWNERSHIP AND JOINT LIABILITY. 

There may be a joint ownership of any kind of per- Joint owners, 
sonal property in the same manner as there may be a 
joint tenancy of real estate (a) ; and the four unities of 
possession, interest, title, and time, which characterize a 
joint tenancy of real estate^ ^PP^y ^^^^ ^^ ^ joint owner- 
ship of chattels. But as no estates can exist in personal 
property, the .distinctions which hold with respect to 
joint estates for life, in tail, or in fee, do not occur in a 
joint ownership of personalty. If personal property, 
whether in possession or in action, be given to A. and 
B. simply, they will be joint owners, having equal rights 
as between themselves, during the joint ownership, and 
being, with respect to all other persons than themselves, 
in the position of one single owner. Hence it follows, J«nt bond, all 
that if a bond or covenant be given or made to two or 
more jointly, they must all join in suing upon it (6); 
and a release by one of them to the obligor is sufficient Release by one 
to bar them all (c). As a further consequence of the g^^^jyolghj 
unity of a joint ownership, the important right of sur- 
vivorship, which distinguishes a joint tenancy of real 
estate, belongs also to a joint ownership of personal 
property. Whether the subject of the joint ownership 
be a chattel real as a lease, or a chose in possession as 
a horse, or a chose in action as a debt or legacy, the 
surviving joint owner will be entitled to the whole, un- 

(a) See Principles of the Law Petrie v. Bury, 3 Bttm. & Cres. 

of Real Property, part 1, c. 6, 353; 1 Wms. Saund. 291 i. 

p. 99. (c) 2 Rol. Abr. 410 (D), pi. 

{b) Sling$by*i case, 5 Rep. 18b; 1, 5. 
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Trustees of 
personal estate 
made joint 



affected by any disposition which the deceased joint 
owner may have made by his will; unless the joint 
tenancy should have been previously severed in the life- 
time of both the parties(cZ). And for this reason^ trustees 
of settlements of personal estate are always made joint 
owners, in order that the surviving trustees may take 
the entire fund, rather than that the executors or admi- 
nistrators of any trustee who may happen to die should 
have any right to intermeddle with the share of the 
deceased. 



The shares of 
joint owners 
under a will 
need not vest 
at the same 
time. 



If the joint ownership be created by a will, it is not 
necessary that the shares of all the joint owners should 
vest at the same time. Thus under a bequest to A. for 
life, and after his decease to the issue (e) or children (f) 
of B,, without words of severance, all the issue or chil- 
dren, born in A.*s lifetime, will become entitled jointly, 
though some may not be living when the shares of the 
others become vested interests. On the decease of any 
of them therefore before payment, the survivors will 
become entitled to their shares. A similar exception to 
the unity of time occurs also in the case of a devise of 
real estate by will (g). 



Limitation to 
joint owners, 
their executors, 
administrators, 
and assigns. 



In analogy to the rule by which a joint estate in fee- 
simple in lands is created by a limitation to two or 
more, their heirs and assigns, it is customary with con- 
veyancers to make a gift of personal estate to two or 
more jointly, by limiting it to them their executors, 
administrators, and assigns. This, however, though 
usual, is not strictly necessary. In ill-framed instru- 
ments, limitations of personalty are sometimes made to 



(J) Litt. sects. 281,282; Lady 
Shore v. Billingslei/, 1 Vern. 482 ; 
Willing V. Baine, 3 P. Wms. 
115; Morley v. Bird, 3 Ves. 629. 

(e) Bridge v. Yates, 12 Sim. 



645. 

(/) Amies v.Skillem^U Sim. 
428. 

(g) See Principles of the Law 
of Real Property, 102; 
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two persdn§, *' and the survitof of theiii> and the exe- 
eutow mA ftdministrators of sueh nurvivor." If, how- 
ever, the pefsotis are iimply made joint ownert, the law 
will be sufficient of itself to earfy the property to the 
survivor. Bodds and covenants, when intended to be Joint bondi and 
giveti of made to two or more jointly, are in like manner 
usually given or made to the obligees or covenantees, 
their execuiofi and ddminiitrators ; or if the subject- 
matter ht assignable, to them, tkdr executors, adminis- 
tratt^s, and assigns. But when entered Into with two J««t <>' scvwal. 
or more persons, bohds or covenants eannot, as respects 
tbe obligees or covenantees, be joint or several, at their 
election, for one and the same cause \ for otherwise the 
court Would be in doubt for which of them to give 
judgment (A). And whether a covenant be joint or se- 
veral depends much more upon the subject-matter than 
upon the words employed. If each of the covenantees 
has a separate interest, each may have a separate cause 
of action, and the covenant will accordingly in such a 
case be several, though ei^pressed to be made with the 
covenantees jointly and severally (i). But if each of the 
covenantees has not a separate cause of action, all of 
them must concur in suing upon the covenant, even 
although it be expressed to be made with some of them, 
" and as a separate cotenant** with the others {h) ; for 
if all may sue, all must (t). 

An exception to the right of survivorship between joint Partners ia 
ownere occurs in the oas« of partneni in trade. In this io«hip°ofS» 
<i««e the law> ia order to the encouragement of com- in possession* 
toerce, vests in the executors or administrators of a 

(V) 5 tlep. 19a; 1 East, 50i. B. 197; Hopkimon v. Lee, 6 Q. 

(t) 5 Itep. 19 a; 1 Wms. B. 964; Bradbume v. BotjUld, 

Saund. 155 a, n. (1). 14 Mee. & Wels. 559; Wake- 

(k) Sling8bif*scase, 5 Rep. I8b; field v. Brown, Q. B. 10 Jurist, 

Anderson v. Martindale, 1 East, 853. 

497 ; Foletf v. Addenbrooke, 4 Q. (/) 4 Q. B. 208. 
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cboses ia action 
at law. 

Bat Dot in 
equity. 



deceased partner, the share of the deceased in all per- 
sonal chattels in possession, sach as merchandize or 
ships, which were the joint property of the partner- 
Otherwise as to ship (m). But this rule does not extend at law to chases 
in action^ which must accordingly be sued for in the 
name of the survivor (n). In equity, however, the share 
of the deceased partner, both in the choses in possession 
and in action belonging to the partnership, devolves on 
his executors or administrators. The consequence is 
that, though the choses in action must be su^ for by 
the surviving partner, he will be a trustee of the share 
of the deceased partner for his executors or adminis- 
trators (o). The same rule is applied in equity even to 
real estate purchased for the purposes of a trading part- 
nership (jv), and conveyed to the partners as joint tenants 
in fee. On the decease of any of them, equity holds the 
survivors to be trustees of the share of the deceased for 
his executors or administrators as part of his personal 
estate (y). 



Real estate 
purchased for 
partnership 
purposes. 



Joint owner- 
ship not fa- 
voured in 
equity. 
No survivor- 
ship in equity 
of joint secu- 
rities. 



Indeed, as a general rule, joint ownership is not 
favoured in equity, on account of the right of survivor- 
ship which attaches to it (r). If therefore two persons 
advance money by way of mortgage or otherwise, and 
take the security to themselves jointly, and one of them 
die, the survivor will be a trustee in equity for the re- 



(m) Co. Litt. 182a; Kempev. 
Andrews, 3 Lev. 290; Rex v. 
Collector of Customs^ 2 Mau. & 
Selw. 223. 

(n) Martin v. Crompe, 1 Lord 
Raym. 340; S. C. 2 Salk. 444; 
2 Wms. Saund. 117 b, n. (2). 

(o) Jeffereys v. Small, 1 Vern. 
217; Lake v. Craddock, 3 P. 
Wms. 158. 

{p) Randall v. Randall, 7 Sim. 
271. 



{q) Phillipt ?. PhiUipt, 1 My. 
& Keen, 649, 663; Broom v. 
Broom, 3 My. & Keen, 443; 
Mmrit v. Keardey, 2 You. & CoD. 
139; Bligk V. Brent, 2 Yen. & 
Coll. 258; Houghton v. Hough- 
to^}, 11 Sim. 491; Ctutance v. 
Bradshaw, 4 Hare, 315, 322; see 
Cookton V. Cookson, 8 Sim. 529. 

(r) 2 Atk. 55 ; 2 Ves. sen. 
258. 
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presentatives of the deceased, of the share advanced by 
him(s). And when the intention is that the survivor 
should receive the whole, a declaration should be in- 
serted that his receipt alone shall be a sufficient dis* 
charge for the money secured {t). 

An ownership in common (or, as it is usually styled Ownership Id 
in analogy to real estate, a tenancy in common) of ^™™*^°- 
chattels may arise either from the severance of a joint 
ownership, or from a gift to two or more to hold in 
common (u). As, however, a chose in action is inalien- 
able at law, a joint ownership of a chose in action cannot 
be severed at law by either, or even by both, of the joint 
owners. Thus in case of the bankruptcy of a joint 
creditor, by which all his estate becomes vested in his 
assignees, an action against the debtor must be brought 
in the joint names of the assignees and the other joint 
creditors (or). And if two joint creditors should become 
bankrupt, the action must be brought in the joint names 
of all the assignees of both of them(y). A tenancy in No tenancy in 
common cannot in fact exist at law of a chose in action. ^" choae'in*^ 
A. may owe 20Z. to B. and C. jointly, or he may owe action. 
lOL to B. and 10/. to C. ; but he cannot owe 20/. to B. 
and C. in common. If each has a several cause of ac- 
tion, each must sue separately. In equity, however, the Otherwise in 
case is different. Though B. and C. are joint owners at ®*i"**^* 
law, in equity they may be owners in common ; and on 
the decease of either of them, his share may in equity 
belong to his representatives, instead of accruing bene- 
ficially to his companion. When a limitation is made 
by deed to two or more persons as tenants in common, 
there is very seldom any difficulty. But in wills, where Gifts by will 

which make a 
-^ ^ , ^. , r«. -r, tenancy in com- 

(«) Petty V. Styward, 1 Chan. (.r) Thomason v. Frere^ 10 mon. 

Rep. 57; 1 £q. Ca. Ab. 290. East, 418; see stat. 5 & 6 Vict. 

(t) See Principles of the Law c. 122, s. 31. 
of Real Property, 342. (y) See Hancock v. Heytvood, 

(tt) Litt. sec. 321 . 3 T. Rep. 433. 
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greater induIgeDce is given to informal words^ the rule 
isy that any words which denote an intention to give to 
each of the legatees a distinct interest in the subjeet of 
gifty will be sufficient to make them tenants in oommon. 
Thus a gift by will to two or more persons ^' equally 
to be divided " between them (2), or simply " between 
them (a)/' or ^^ in joint and equal proportions (&)/' or 
^' equally (0)** or *^ respectively (d)," or " to be enjoyed 
alik (e)," will make such persons tenants ip common, 
and not joint tenants, as they would have beep without 
the insertion of such words. In this respect the rule is 
the same whether the subject of the devise or bequest be 
real or personal estate (/). 



Ownen in com- 
mon have 
merely a unity 
of possession. 



No survivor- 
ship. 



Owners in common of personal estate, like tenants in 
common of lands, have merely a unity of possession : 
the interest of one may be larger or smaller thaq that of 
the other ; one having, for instance, one-third, and the 
other, two^thirds of the property. So their title need 
not be the same, as one may have been originally a 
joint tenant with a third person, who may have severed 
the joint tenancy by assigning his moiety to the other. 
The right of survivorship, which springs from a unity of 
interest and title, has accordingly no place between 
owners in common (g). 



Joint liability. Connected with the subject of joint ownership is that 
of joint liability. Two or more persons may be jointly 
liable to the same debt or demand. In a joint bond. 



(z) Blisset V. Cranwell, 1 Salk. 
226 ; PhUlips v. Phillips, 2 Vem. 
430; 1 Eq. Ca. Abr. 292, pi. 6; 
1 P. Wms. 34. 

(a) Lashbrook v. Cock, 2 Mer. 
70. 

(h) Ettricke v. EUricke, 2 
Ambl. 656, 



(c) Lewen v. Dodd, Cro. Eliz. 
443. 

(d) 1 Atk.580; 1 Ve8.sen.104. 

(e) Loveacres d. Mudge v. 
Blight, Cowp. 853. 

(/) See 2 Jarm. Wills, 161, et 
seq. 
(g) Litt.8ee.321. 
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die obligofB, according to the usual form, bind them- 
selves, their heirs, ei^ecutors and admiqistrators jointly; 
and in a joint covenant, they, in like manner, covenant 
for themselves, their heirs, executors and administrators 
jointly. In every case of joint liability, each is liable 
for the whole debt (A), yet they are all, like joint 
owners, considered as one person. They must accord- 
ingly all be sued together during their joint lives (i); Release of one 
and a release to one of them will dischai^e them all (A). d»«*>*'g«» all- 
It is, however, provided by the Bankrupt Acts that the Discbarge by 
certificate of conformity of a bankrupt shall not diS' ^""^^P^ ^^^ 
chaise any person who was at the time of the bank-* 
ruptcy jointly bound, or had made auy joint contract, 
with the bankrupt (/)» And if any person jointly liable Discbarse by 
upon any simple contract shall be discharged by the l^tarions. 
Statute of Limitations, but his co^contractor or co-con- 
tractors shall be liable by virtue of a new acknow- 
ledgment or promise, judgment may be given and costs 
allowed against the latter person or persons only (m). 
And if such person or persons shall plead in abatement 
that the other ought to be jointly sued, and it shall 
appear that he was discharged by the statute, the issue 
joined on such plea shall be found against such person 
or persons pleading the same(»). After the decease of After tbe de- 
any one joint debtor the survivors or survivor of them f^^^^^ 
may still be sued for the whole debt, as though the tbe survivors 
deceased had had no share in it (o), and the estate of *° * ^ ^* 
the deceased will be discharged from all liability (j>). 
So if a judgment be obtained against two or mo.re 

(h) 1 Bam. & Aid. 35. (/) SUt. 6 Geo. IV, c. 16, s. 

(0 I Wms. Saund, 291 b, n. 121 ; 5 & 6 Vict. c. 122, s. 37. 

(4). (m) Stat. 9 Geo. IV. c. 14, s. 1 . 

(k) 2 Rol. Abr. 412 (G), pi. (n) Sect. 2. 

4; Clay ion y. Kynaiitmt 2 Salk. (o) B^chwrdi ▼. Heaihir, 1 

574 ; 2 Wnis. Saund. 47gg, n. Barn. & Aid. 29. 

(1) 5 Warwick v. HichardsM, 14 (p) Richardion v. Harton, 6 

Sim. 2il. Beav. 185. 
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jointly, and one of them die, the personal estate of the 
survivor or survivors will be exclusively liable to be 
taken in execution, although the real estate of the de- 
ceased, being bound from the date of the judgment^ 
must contribute equally with the real estate of the sur- 
vivors (j). 

^^^^ r*bT^ ^ liability, however, may be both joint and several at 

the same time ; and, as such a liability is more bene* 
ficial to the creditor, it is more usual than a liability 
Form of a joint which is simpIy joint, A joint and several bond runs 
bond. io this form : — " for which payment to be well and truly 

made, we bind ourselves, and each of us, and the heirs, 
executors and administrators of us, and of each of us, 
jointly and severally ;" or, if there be a larger number 
of obligors, say five, the better form is : — " for which 
payment to be well and truly made, we bind ourselves, 
and each %|f us, and any two, three or four of us, and 
the heii*s, executors and administrators of us, and of 
each of us, and of any two, three or four of us, jointly 
and severally/' In this case, an action may be brought 
against all the obligors, or against any one, two, three or 
four of them whom the obligee may select ; otherwise he 
must have sued either all of them jointly, or any one 
Form of a joint of them singly (r). A joint and several covenant is 
covenant, usually in this form : — ^^ And the said A. B. and C. D. 

do hereby, for themselves, their heirs, executors and 
administrators jointly, and each of them doth hereby 
for himself respectively, and for his respective heirs, 
executors and administrators, covenant,'' &c. ; or if there 
are more than two covenantors, the better form is, for 
the reason above given, ^^ And the said A. B., C. D., 
E. F. and G. H. do hereby, for themselves, their heirs, 
executors and administrators, jointly, and any two or 

(g) 3 Rep. 14 b; Smarie v. (r) Per BuUer, J., in Sireat- 

Edsufif I Lev. 30 ; 2 Wms. Saund. Jkld v. Halliday, 3 T. Rep. 782« 
51. 
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three of them, do hereby for themselves, their heirs, 
executors and. administrators jointly, and each of them 
doth hereby for himself respectively, and for his respec- 
tive heirs, executors and administrators covenant," &c. 
In all cases of joint and several liability, each party is 
individually liable, and may be sued alone for the whole 
debt, or if the creditor please, he may sue them all 
jointly. In consequence of the joint liability, a release Aeleaaeofone, 
of one of the debtors will discharge them all ; and, as 
they are all discharged, the creditor will thenceforth be 
unable even to sue any of them severally(«). As, however, 
the several liability is distinct from the joint, it is com- 
petent to the creditor, in releasing one of the debtors, 
expressly to reserve his remedy against the others; and 
in this case, each of the remaining debtors will continue 
severally liable {t). So he may covenant with one of Coventnt not to 
the debtors never to sue him ; and in such a case he *"* *^°*' 
will retain his remedy against the others severally (u). 
On account of the several liability, the estate of a per- 
son who has become jointly and severally bound, is not 
discharged by his decease in the lifetime of his co- 
debtors, but still remains liable to the entire debt as 
respects the creditor, and to a proportion of it as re- 
spects the surviving co-debtors. 

One of the most usual means of incurring a joint UabUityof 
and several liability is the entering into a partnership. ?■'*"•"• 
At law the liability of partners is joint only as to debts joint at law. 
incurred by the partnership;* so that they ought all to 
be joined as defendants to an action at law for reco* 
vering any such debt (or). But a dormant partner, 

(«) 2 Rol. Abr. 412 (G), pi. 6 ; 807 ; Thompson v. Lack, 3 C. B. 

Clayton v. Kymaton^ 2 Salk. 540. See however Keanley v. 

574 ; Nichobon y. RevUl, 4 Adol. Cole, 16 Mee. & Wels. 136. 

& £11. 683; S.C. 6 Nev.& Man. (u) Lacy ▼. Kynaston, 2 Salk. 

192. 575 ; 2 Wms. Saund. 48, n. (1). 

(/) Es parte Giffordf 6 Ves. {x) See Rice v. Shute, 5 Burr. 

Q 



226 bi? PBBlSOKAL BBtATE \GrENBifticLY. 

whose hadie may or may not be khowti; tha^ etthet be 
joined or not at the pleasure of the creditor (y), unlte^s 
the contract be tiilder seal^ in which case, as the debd 
is itself the contract, and not nierely fevldeiice of il (t)) 
those only can be siied oh it who have kedled &hd deli- 
Joint and se- v'ered it. In equity, however, in favour of crfedltbb, all 
veral in equity, jjartnerfehip debts are considered Id be both joint fthil 
several. On the decease of a partner, Iherfeforej his 
estate will be liable in equity td dll the jiarthershi^ 
debts incurred previous to his decease (a) ; arid Ihfe cifte- 
ditors may, if they {^ledse, t€soTt in the firdi itiitkiibis to 
the estate bf the decedslsd, ledving it tb his re^^re^'eiit- 
dtives to recover from the surviving partiiierS IheUr bfibi-fe 
of the debts (fc). tt seemii, however, that in drikldgy td 
the rule in bankruptcy, niexl staled, the Separate Icte- 
ditors of the deceased partner would first be paid itl 
full out of his estate, before its application tb tne jpa]^- 
menl of any of the debts of Ihie pdrthership (c). 

Bankruptcy tn the case of the bankruptcy ot a trading piartner- 

partnership. ®^^P> ^^^ ^^'? wbich is always followed in the payih'eht 
Joint and se- of tbe debts IS, that tlie joint assets of tne hrih iard in the 
first place liable to the* partnership debts ; aha that the 
separate estate of each partner is in the first jplace liable 
to his separate debts, which must be paid in full out of 
such separate estate, before any of it can be applied 
towards payment of the debts of the parthersbip (J), 

iSll; i WWs. Sdmid. 29l b, Britaiii, I Keen, 2(ifi ; Thdfjpe ^. 

n. (4). Jacki^'y 2 You. & Cdll: 653 j 

(jr) De Mantort v. Saunders, Way y. Bassktt, 5 Hare, 55. 

I Barn. & Adol. 398 ; Beckham (c) Gray v. Chimell, 9 Ves. 
▼. Drake, 9 Mee. & Wels. 79; 118; Brown v. Weatherby, 12 

II Mee. & Wels. 315. Sim. 6, 10. 
(ar) Ante, f. 75. {d) Ex parte Elton, 3 Ves. 

(a) Devaynesy. Noble, 1 Meriv. 238, 241 ; Ex parte Kensingion. 
529, 563 J 2 Russ. & lly. 495. 14 Ves. 447 ; Ex parte j^eake, 2 

(b) Wilkinson v. Henderson, 1 Rose, 54^; Ex parte Harris, 1 
M. & Keen, 582; Braithwaitev, Mad. 583; Ex parte Janson, 3 



veral debts. 



OP JOINT bWNERSdiP Al^D JOINT tIAfilLITT. ^1 

Any credilot of a partnership may however be a peti- 
tioning creditor in irespect of his debl, on the bank- 
rilpi;&y of any individual member of the finii; and ih 
that base he will bis entitlied to a dividend on his debt 
btit of Ikfe estate bt such bankmpt rateably with his 
d^p^lrate icbeditors (e). And the other partnership cris^ 
ditorg hiay prove their debts on such separate bank- 
ruptcy !ii bi-d'er \6 have a vote in the choice of creditors* 
dssigheeSy Utid to be he^rd against the allowance of the 
bknkrupt'^ certificate (/) ; biit they can receive no divi- 
dends till the separate creditors hate been paid in fblL 
But if any creaitbi* had a joint and several si^curity, 
which would enable hiiii, at law, to sue any partner 
severally, lie inay, at his option, prove his debt against 
the sepai-aie estate of any such partner instead of against 
Ihe firm jointly (^); but he cannot prove against both 
together (A). The riile that the joint assets of the firm 
are in Ihe first place liable to the partniership debts 
iapplies equally wbere there has been a change in tlie 
partnership previous to the oaiikruptcy. The stock 
handed over to tlie hew firm is primarily liable to all 
the debb incurred ty them ; and the creditors of the 
old firm must JSrst have recourse to such assets, if JEihy, 
as may still lielong to the old firm, and cannot touch 
itlie propeirty of the new partnership till all its cre- 
ditors have been fully paid (t). The addition or with- 
drawal of a partner to or from a firm in difficulties may 
thus occasion serious detriment to its creditors. 

Mna. 229; Rfe Pftimiwfe^ i Phil. (g) £r ^^rU Bay, 15 Ves. 4. 

56. (A) Er pflrfc Utrnm^ 10 Vea. 

(e) Ex parte Ackerman, i4 107 *, Es parte Husbands, 2 G\yn 

Ves. (504 ; Ex parte Detastel, 17 & Jam. 4. 
t^. 247. (0 Ex parte EreemAn, Buck, 

tjpl Slat. 6 Gfeo. iV. c. 16, s. 471; Ex parte Fry, 1 Glyn & 

i$^ ; 5 & 6 Vtct. c. 122, s. 39. See Jam. 96 ; Ex parte Jansoriy 3 

on/e, pp.117, 121. Mad. 229. 

q2 
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Oatensibk 
partner. 



RetiriDg^ ptrt- 



Dec«ased part- 
ner. 

Ezecotor cany« 
ing 00 trtde. 



The liability to the debts of a partnership may be 
incurred by being an ostensible partner, although no 
share of the profits be received. Thus if a person allow 
his name to be used as one of a firm(%)y or to be painted 
over the door of a shop(Z), he will be liable to the debts 
of the firm; for credit may thus be given to the firm on 
the strength of his character as a solvent person. On 
the same principle, if a person have once been known to 
be a partner in a firm (m), his liability to its debts will 
continue after his withdrawment, unless he takes proper 
means to inform the creditors that he has ceased to be 
a partner (n). But the circumstance of the name of a 
deceased partner remaining in the firm will not render 
his estate liable to the debts of the survivors (o). And if 
a trader direct by his will that his trade shall be carried 
on by his executor, the executor, who ostensibly carries 
on the trade, will be liable for the debts he may thereby 
incur as fully as if he were carrying on the trade for his 
own benefit (j?); but so much only of the estate of the 
testator will be liable to such debts as he may have 
directed to be employed in the business (q). The rest 
of the testator's estate is held to be exempt, on the 
ground of the great inconvenience which would arise 
from holding it liable after its distribution amongst the 
legatees. But in strict principle, this exemption is at 



(k) Parkin v. Carruthert^ 3 
Esp. 248 ; Young v. AxteU^ cited 
2 H. Black. 242. 

(0 See M'lver v. Humble, 16 
East, 169, 174. 

(m) l^an$ v. Drummond, 4 
Esp. 89 ; Brooke v. Enderby, 2 
Brod. & Bing. 70; 4 Moore, 501 ; 
Carter v. Whalley, 1 Barn; & 
Adol. 11. 

(n) Oodfrey v. Tunibull, 1 Esp. 
371 ; M*Iv€r v. Humble, 16 East, 
169. 



(o) Vulliamy v. Noble, 3 Mer. 
614; Webster ▼. Wtbiter, 3 
Swanst. 490, n. 

{p) 10 Yes. 119. And at law 
he will be liable, though bis name 
do not appear; Wighiman v. 
Townroe, 1 Mau. & Selw. 412. 

Xq) Ex parte Garlandf 10 Vei, 
110; Ex parte HicAan&on, Buck, 
202; Cutbush v. Cutbusk, 1 Beav. 
184; Ke ButterJUld, 11 Jurist, 
955. 
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variance with the rule next stated, that a liability is in- 
curred by any participation in the profits. 

A liability to the debts of a partnership is also incurred Pajf^'P***®" '" 
by a participation in the profits, although the circum- 
stance of such a participation may be unknown to the 
creditors (r). Thus if a person place money in a partner- 
ship(«), or leave it there on retiring(0> with a stipulation 
to have a compensation for it, under whatever name, 
subject to abatement or enlargement as the profits may 
fluctuate, he will be liable as a partner. If, however, he 
leaves no money in the qoncern, but is to receive a 
compensation for his services or otherwise, a nice dis- 
tinction is then drawn between taking a share of the 
profits as such, and taking a per centage upon, or a 
salary varying with, the profits. He who takes a share 
of the profits as such is liable as a partner (u) ; but he 
who takes an equivalent in the shape of per centage or 
salary, though varying with the profits, escapes the lia- 
bility (ar). 

When the relation of partners has been established £ach partner 
between two or more persons, either ostensibly or by ^^^^\^^ ****h '^ 
participation in profits, each incurs liability from the ordinary course 
acts and dealings of the other in the ordinary course of ° **"""«*»• 
business. For any one partner may buy, sell(y), or 
pledge goods (0); draw (a), accept (ft), or indorse (c) bills 

(r) Beckham v. Drake, 9 Mee. LamberVs case, Godbolt, 244. 

& WeU.79; 11 Me. & Wels. 315. {z) Reid v. HoUintkead, 4 B. 

(5) Grace v. Smith, 2 Wm. & Cress. 867. 

Black. 998, 1001. (a) Smith v. Jarvis, 2 Lord 

(0 Jte Colbecky Buck, 48. Raymond, 1484 ; Re Clarke, Ex 

(tf) Ex parte Rowlandson, 1 parte Buckley, 14 Mee. & Wels. 

Rose, 89, 91 ; Barry v. Nesham, 469 ; 1 Phil. 562. 

3C. B. 641; see, however, JRauv (6) Pinkney v. Hall, 1 Salk. 

linton V. Clarke, 15 Mee. & Wels. 126 ; 1 Lord Raym. 1 75 ; Lhyd 

292. V. Ashby, 2 B. & Adol. 23. 

{x) Ex parte Hamper, 17 Ves. (c) Sioan v. Steele, 7 East, 210 ; 

403 ; Pott V. Eyton, 3 C. B. 32. Vere v. Ashby, 10 Bam. & Cress. 

(y) Hyat v. Hare, Comb. 383; 288. 
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of exchange and promissory notes ; give guaiantees {d), 
receive moneys (tf)^ and release or compound for debts (/) 
in the name (g) and on account of the firm, in the ordi- 
nary course of business. Each partner is also answer- 
able for the fraud of his copartner in any matter relating 
Notice to one to the business of the partnership (A). And in like 
to aH*' ""*^**^* manner notice of any matter relating to the partnership, 
if given to one partner, is constructively notice to them 
aH(t). And any agreement between the partners, by 
which any one of them may be restrained from doing 
any act to pledge the credit of the firm, though binding 
as l)etween themselves, will not be binding on any cre- 
ditor (A) who may not have notice of it(/). If, however, 
the transaction be not in the ordinary course of the 
business of the partnership, the other partners will not 
be liable as such in respect of it. Thus one partner 
cannot bind the firm by a submission to arbitratipn (m) ; 
and one partner has ordinarily no authority to execute 
a deed in the names of the others so as to bind the 
partnership (n). So a farmer carrying on his business 
^n partnership with another would not be ^able (^ a 
bill of exchange drawn by his partner in the name of 
the partnership (q); neither would £^ solicitor be liable on 



Tranuctions 
not in the ordi< 
nary course of 
basmess. 



(d) Ea parte Gardom, 15 Vea. 
2816 ; 96^ Maslehar^ y. Youngs 5 
Q. B. 833. 

(c) Duf V. East India Com- 
pany, 15 Yea. 198, 213. 

f/) Per Lord Kenyou, 4 T. 
Rep. 519; per Best, C J., 1« 
Moore, 393. 

ig) Kirk V. Blurton, 9 Mee. 4s 
Wek. 284. 

(A) Willet V. Chambers, CoDiqi. 
814; Stone v. Marsh, Q Barn. & 
Cress. 551 ; Lovell v. Hicks, 2 
You. & CoU. 481 ; Blair v. Brom- 
ley, 5 Hare, 542. 

(i) Fer Lord EUenborough, 1 



Man. & Selw. 25a. 

(A) Waygh y. Carvet, 2 $(* 
Black. 235; South Carolina :^r^ 
V. Case, 8 Bam. & Cress. 427 ; 
Hawken y. BoumCf U Mee. &r 
Wels. 703, 7ia. 

(0 Minnit v. WMnery, 5 Sro. 
Pari. Cas. 489. 

(fTi) Stead Y. SaUy 3 Biog. 101 ; 
S. C. 10 J. B. Moor^, 399. 

(n) Morrison T. JackMon, t T% 
Rep. 207; see £um y. Btcm, % 
Yes. 573, 578. 

(o) Fer Littledale, J., 10 Bam. 
& Cress. 138. 
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a bill d(awu by bis partner in the n^me of bis firm^ 
tboygb giv^n to s^cum a partneirsbip debt(p); fax bill 
irausaptions form no part of the ordinary business of 
either farmers or solicitors. Again there is no right ^^^^^^ 
or power implied by law in any of the directors of a compiDies. 
joint stQpk company to bind the company by drawing 
or accepting bills or notes (;); and in like manner 
notice of any matter relating to the business of a joint 
stock company given to any member^ even a director, is 
not constructive notice to the company itself (r). For 
joint stock companies are essentially different from or- 
dinary partnerships. It is not necessary that the di* 
rectors should have any other power to bind the company 
by bills or notes than such as may be conferred on them 
by the chapter or deed of settlement («) ; and the busi- 
ness of such companies is always carried on at an office 
for the purpose, and is not, like that of ordinary part- 
nerships, confided to any one individual member. 

The liability of a shareholder in a joint stock company Shareholders in 
to the debts of the company has been already noticed. |,o™'^^. 
It varies, as we have seen, according as the company is 
incorporated under a special act(0, or under the general 
act for the incorporation of joint stock companies (m), or 
under the act for the regulation of joint stopk b£^nks(a;). 
The mere circumstance, however, of a person allowing Provisional 
his name to be published as a provisional committee- ^™°^* ec-man. 
man of a projected joint stock company (y) does not 
confer on the solicitor or secretary of the intended com- 

(p) Hedley v. Bainbridge, 3 Q. 8. 45 ; c. 113, s. 22. 

B. 3;6. (0 See ^^f. 8 & 9 YMS- c. 16, 

{q) Dkk^x^^n. v« \fali^9 10. B. s. 3^,; anUj p. 16p« 

$ ^^ 128; ifopiah, y. Mo- (u) Stat. 7 & 8 Vict. c. IIQ, i|s. 

bertSj 3 N. C. Si^SL 66--^; ante, p. 165.. 

(r) Poufle& Yi- F^ge, a C. B. (a?) Stat. 7 & 8 Vict. c. 113, ss: 

1§ ; J^Ktw Y, Se^gujklf, % ^9&Y. 7— IQ; a«<ft p. 167. 

333. {y) See ante, p. 163. 

(s) See Stat; 7 & 8 Vict. c. UOj 



232 



OF PERSONAL ESTATE GENERALLY. 



pany, or on any one else^ implied authority to pledge 
the credit of such person for goods supplied to the com- 
pany, or work done on its account (z). For to agree to 
become a member of a committee is merely to agree to 
become one of a body, to whom others have committed 
a particular duty, and does not constitute an agreement 
to share with the other members of that body in profit 
or loss, which is the characteristic of a partnership (a). 



the creditors. 



Powenofu- Assignees in bankruptcy have no authority to com- 
rup°cy to wS'^" pound any debt due to the bankrupt's estate, or to give 
time or take security for the payment of any such debt, 
or to submit disputes to arbitration, or to commence any 
suit in equity, without the consent of the major part in 
value of the creditors who shall have prove'd, present at 
a meeting duly convened for each particular case ; but 
if one-third in value or upwards of such creditors shall 
not attend the meeting, the consent of the commissioner 
under his hand will be sufficient (&). And any agree- 
ment of reference to arbitration made by the assignees 
may be made a rule of the Court of Bankruptcy (c). 
The assignees of insolvents cannot bind the creditors by 
any of the above acts, without the consent in writing of 
the major part in value of the creditors present at a 
meeting duly convened, nor without the approbation of 
the court or one of the commissioners (cf). But as the 
consent of the creditors is required only for their pro- 
tection, the want of such consent is no defence to any 
suit instituted by the assignees of any bankrupt or in- 
solvent (c). 

(«) ReyneU v. Lewis, 15 M. & (c) Stat. 1 & 2 Wffl. IV. c. 56, 



AteigDees of 
insolvents. 



W. 517; Barker v. Stead, 3 C. 
6.946. 

(a) 15 Mee. & Wels. 529. 

lb) Stat. 6 Geo. IV. c. 16, s. 
88; Ex parte Whitchurch, 1 Atk. 
91. 



8. 43 ; see ante, p. 139. 

(d) Stat. 1 & 2 Vict. c. ] 10, s. 
51 ; 7 & 8 Vict. c. 96, a. 13. 

(c) Piercy v. Roberts, 1 My, 
& Keen, 4 ; Casbome v. Barsham, 
6 Sim. 317. 
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CHAPTER III. 

OP A WILL. 

All kinds of personal property may be bequeathed by Growth of right 
will. This right, in its present extent, has been of very aii^"n?'*'^ 
gradual and almost imperceptible growth; for anciently, 
by the general common law, a man who left a wife and 
children could not deprive them by his will of more than 
one equal third part of his personal property. If, however, 
he left a wife and no children, or children and no wife, 
he viras then enabled to dispose of half, leaving the other 
half for the wife or for the children (a). This ancient 
rule, however, gradually became subject to many ex- 
ceptions, by the customs of particular places, until the 
rule itself took the place of an exception and became 
confined to such places as had a custom in its favour. 
These places, in later times, were the province of York, 
the principality of Wales, and the city of London ; as to 
all which places, a general power of testamentary dis- 
position was conferred by acts of parliament of William 
and Mary, Anne, and George I. (ft); and now, by the 
recent act for the amendment of the laws with respect 
to wills (c), every person of full age is expressly era- 
powered to bequeath by his will, to be executed as 
required by the act, all personal estate to which he 

(a) 2 Black. Com. 492; Wil- York; stat. 7 & 8 Will. III. c. 

liams on Executors, pt. 1, bk. 1, 38, for Wales; and stat. 11 Geo. 

ch. 1 ; see also 1 C. P. Cooper's I. c. 18, for London. See 2 Bl. 

Reports, p. 539. Com. 493. 

(6) Stat. 4 & 5 Will. & Mary, (c) Stat. 7 Will. IV. & 1 Vict. 

c 2, explained by stat 2 & 3 c. 26, s. 3. 
Anne, c. 5, for the province of 
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shall be entitled^ either at law or in equity^ at the time 
of his decease. 



Age at which 
a fvUl of per- 
sonal e«t9^tfi 



The ecclesiastical courts^ as we shall hereafter see, 
very early acquired the right of dptprmining as to the 
validity of wills of personal estate ; and^ in the exercise 
of this right, they generally followed the rules of the 
civil law. By this law, males at the age of fourteen, 
and females at \he age of twelve, were allow^^, if of 
might be made, sufficient discretion, to make a testament (cj) ; and the 
^ame rule, accordingly, prevailed in this country with 
respect to wills of personal property (c), ^Ithough^ by 
some authorities, seventeen and even eigl^tee^ was said 
to be the proper s^gp (/). The act for the amendn\ent 
of the laws with respect to wills, ha^ howeyer, now 
made the law uniform with respect to all wills^ whether 
of real or of personal estate, ah^ has enacted that no 
will made by any person under the age of twenty-one 
years s|iall be valid (gr). 



No will of a 
minor now 
valid. 



Nuncupative 
will. 



Statute of 
Frauds. 



Personal property was anciently of so little accoupt 
that a will of it might be made by word of niouth, \^ 
prpved by a sufficient number of witnesses, as \^f|ll s^ 
by ^riting ; and a will made by word of mouth was 
termed a nuncupative testament (A), By the Sta^^t^ of 
frauds, however, a ^uncupative testament, wherp the 
estate bequeathed exceeded the value of thirty po^unds, 
was surrounded by so many requirements as to cause 
it^ complete disuse {i\ But no provision was m^^de for 
guarding the execution of a written will of personal 



(d) Inst. Ub. 2, tit. \2, ^.\; 
Dig. lib. 28, tit. 1, 8. 6. 

(c) 2 Bl. Com. 497. 

(/) Co. Hit. 89 b^ 11.(6). 

(g) Stat.7Wm.IV.&lYict. 
c. 26, s. 7. 



et se%.; Willi|ms ^ JE^^^utojqf, 
pt. 1, bk. 2, ch. 2, 9, 6. 

(0. Stat. 2» gar. II. 9, a, ss. 
^9 — 21, ezp^in^d by 9ta^ 4 
4n^e, ft. \9, §; li. 
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^s^tte; although bjir the same statute (4) a w\\\ of real 
estate waa ceqqired to he attested hy three Qt fpur wit- 
nesses. No attestation, therefore, was required to a will ^^ witness 

- ■ 1 ^ . • 1 1 formerly re- 

of personal estate, nor was it even necessary that sficb quired to a will 
^ will should be signed hy the testator. Thus, in- ^^^°** 
structions for a will, comipitted to writing, given by a 
person who died before the instrument could be for- 
mally executed, though such instructions were neither 
reduced into writing in the presence of the testator, nor 
eyen read over to him, have been held to operate as 
folly as a will itself(0* It was, however, provided by 
the Statute pf Frauds, that no will in writing of per- 
sonal estate should be repealed or altered by word of 
mouth only, except the same were, in the life of the 
testator, committed to writing, and after the writing 
thereof, read unto the testator, and allowed by hipa, 
and proved to be so done by three witnesses at the 
least (nt). 

By the recent act for the amendment of the laws Newenact- 
with respect to wills, every will of personal estate must witDesses now 
now be In writing, and signed at the foot or end thereof acquired. 
by the testator, or by some other person in his presence 
and by his direction ; and such signature shall be made 
or acknowledged by the testator, in the presence of two 
or more witnesses, present at the same time ; and such 
witnesses shall attest and shall subscribe the will in the 
presence of the testator (n). The act, in fact, requires 
the same mode of execution and attestation to every 
will, whether the property be real or personal. But an Exception in 
exception is made in favour of soldiers being in actual cKera^and sea'- 
military ^^rvice, that i^, on an expedition (b), and of »«°* 

(k) l^ect. 5. c. 26, 8. 9. See Principles of the 

(/)' Carei^ v. Askev^, 2 Bro. C. Law of Real Property, l51. 

C. 58; S. C. I Cp^, 241. *(o) Bruimpond v. FarUh, 3 

(m) Stat 29 Car. IJ. c. 3, s. 22. Cqrt. 522. 
(n) Stat, r Will. IV. & 1 Vict. 



236 



OF PERSONAL ESTATE GENERALLY. 



mariners and seamen, including merchant seamen (p), 
being at sea, who may dispose of their personal estate 
as they might have done before the making of the 
act (9): a similar exception was contained in the Statute 
of Frauds (r). The wills of soldiers on an expedition, 
and of merchant seamen, may accordingly be made by 
an unattested writing, or by a mere nuncupative testa- 
ment, or declaration of their will by word of mouth. 
Seamen in the made before a sufficient number of witnesses. But the 
marines?^'*" wiUs of petty officers and seamen in the royal navy, 
and of marines and noncommissioned officers of ma- 
rines, so far as relates to any wages, pay, prize money 
or other monies payable in respect of services in Her 
Majesty's navy, are required by act of parliament («) to 
be executed in the presence of and to be attested by the 
captain of the ship, or certain other officers or persons 
mentioned in the act; and the wills of such persons are 
also guarded by other requisitions in order to prevent 
their being imposed upon. By the act to amend the 
laws with respect to wills it is also provided that no will 
or codicil, or any part thereof, shall be revoked other- 
wise than by the marriage of the testator or testatrix 
(which will of itself effect a revocation (0), or by ano- 
ther will or codicil executed in the manner thereby 
required, or by some writing declaring an intention to 
revoke the same, and executed in the manner in which 
a will is thereby required to be executed, or by the 
burning, tearing or otherwise destroying the same by 
the testator, or by some person in his presence and by 
bis direction, with the intention of revoking the same(tt). 



Revocation of 
a will. 



(p) Morrell v. Marrell, 1 
Hagg. 51. 

(q) Stat. 7 Will. IV. & 1 Vict, 
c 26, 8.11. 

(r) Stat. 29 Car. II. c. 3, s. 23. 

(«) Stat. 11 Geo. IV. &1 Will. 



(«) Stat. 11 Geo. IV. & 1 Will. (ti) Stat 

IV. c. 20, 88. 48—51 ; 7 WiU. I V. c. 26, 8. 20 



& 1 Vict. c. 26, 8. 12; Williams 
on Executors, pt. 1, bk.4, c.4. 

(0 Stat. 7 Will. IV. & 1 Vict 
c. 26, 8. 18. See Principles of 
the liaw of Real Property, 153. 

(ti) Stat 7 Will. IV. &1 Vict 
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Connected with the subject of wills is that of dona- Donatio mortis 
tions mortis caus&, wnich may here be noticed. A ^^ ' 
donation mortis causil is a gift made in contemplation 
of deaths to be absolute only in case of the death of the 
giver (ti7). Being a gift, it can be made only of chattels, 
the property in which passes by delivery (x); although 
a bond debt has, contrary to this principle (y), been 
allowed to pass by way of donation mortis caus& by 
delivery of the bond(2r). An actual or constructive 
delivery of the subject of gift to the donee is essential 
to a donation mortis causa (a) ; it must also be made in 
expectation of the donor's decease (jb), and must be on 
condition that the gift be absolute only on that event (c). 
It is no objection, however, that the donation is clogged 
with a trust to be performed by the donee (rf). A do- 
nation mortis causa is revocable by the donor during 
his life (6), and after his decease it is subject to his 
debts (/), and also to legacy duty (g). 

The mode of operation of a will of personalty is es- Appointment of 
sentially different from the operation of a will of lands ^^^ Ssential. 
in this respect, that in strictness the appointment of an 
executor was formerly essential to a will of person- 
alty (A) ; and, at the present day, the usual and proper 

(w) Inst. tit. 7, De Donation- Cave, 2 Coll. 356. 

ibuB, cited by Lord Lougbbo- (6) Tate v. Hilbert, 2 Yes. 

rough, in Tate v. Hilbert, 2 Ves. jun. Ill ; 4 Bro. C. C. 286. 

jun. 119; Walter v. Hodge, 2 (c) Edwardsy,Janes,lMy.& 

Swanst. 99. Craig, 226. 

(*) See ante, p. 32; Miller v. (d) Blount v. Burrow, 4 Bro. 

Miller, 3 P. Wms. 356. C. C. 72 ; HilU v. HUls, 8 Mee. 

(y) Duffield v. Elwes, 1 Sim. & Wela. 401. 

& Stu. 244. (e) 7 Taunt 232. 

(«) SneUgrovey. Baify, 3 Atk. (/) I P. Wms. 406; 2 Ves. 

214. sen. 434. 

(a) Wood V. Turner, 2 Ves. (g) Stat. 36 Geo. III. c. 52, s. 

sen. 431; Bryton v. Brownrigg, 7; 8 & 9 Vict. c. IQ, s. 4. 

9 Yes. 1 ; Bunn v. Markham, 7 (A) Wentwortb's Executors, 3, 
Taunt. 224 ; Ruddell v. Doiree, 4, 14th edit. ; 2 Bla. Com. 503. 

10 Sim. 244; Farguharton v. 



Executor's as- 
flent. 
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method is t6 appoint ah 'eJi:ecatot' a^ tb tbe {iergohai es- 
tate ; Merbas, under a devise of laiided property, \hi 
lahdd p^ss at once to the devisee, Arid the ihtervbhtibh 
of ati texecutor is qtiite tiilnecesfedr^ khd ihapjilibable. 
Executor en- The execiitot bf k will bf persoiial estate becomei; efa- 
witl^ro^K'" ii^led, ftoni the ihohifent of the dekth bf the l^Stktbr; to 
of testator. aU his ^ersolial {iroperty (i), tvhicH dftet |Jaymeht Bf Ihb 
debts of the deceased he is bbitnd tb i^ply acbordihg tb 
the dit-ectibns of the ^ill. Thiis if the tektdtbr '^hbuld 
Bpeciflcdlly betJueatH any pkit of his personal |)t-opferly, 
the ^rbperty sb bedkieithed will llbt Belong kb&blulely 
to the legateb until the executdi* hag k^sbtitSd to thS 
bequbst; and thi§ ksseht itttist libt Bg gli^eh tihtil the 
executor id gdtidJEied Ibdt Iberb i^ ^uAbtbtit tb ^dy thb 
dbbt^ of the decbased \^thbht hdvihg recbiit^b to the 
property sb iSpeclficAlly ^Ivbh {k): 

If the testator shodld Appoint al his sble btecdtbif SH 
infant under the age of twenty-one years, such infant 
win not be allbWed tb bxerblsS hi^ bffic8 datiiig hil mi- 
hoHty; but durihg this time the adlnihi^tratlbh of ttib 
gbod's bf the decfeasbd will bb granlbcl to the ^usU-tlidh 
olf the iiifarii, or to such bltier person ks the SpiHtUal 
court mdy thitik fit {I). Siich petsbh is c&lled kh ddiHi- 
nistrator durante minore atate{m). If a married Wonlan 
shbdld bfe appointed aH executti*^ stie fcannot abcept thfe 
oflSce t^ithbut the cohsetit bf het husbatid(n), Md kdvihg 
accepted it witb his consent, she is unable, without tiik 
concurrence, to perjforih any act of administration which 
may be to his prejudice ; whilst he, on the Other hand, 
may release debts dtie to the dbcbased> or iiiake assign- 



Administrator 

durante mincri 
atate. 

Married woman 
executrix. 



(t) Co. Litt. 388 a ; Com. Dig. 
tit. Biens(C); Williams on Ex- 
ecutors, pt. 2f bk. 2. 

(/b) 'toller's Executors, book 3, 
s. 2; "S^illiams oii Executors; pt. 3, 
bk. 3, cli. 4, 8. 1 



(0 Stat. 38 iSeo: ttl. c. 87, 
s. 6. 

(m) Williams on Executors, 
^t. 1. i>k. 5, ch. tt i. t, 

(n) ntk. pt. i, li. 8, ch. 1. 
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m^tltof thb deceaded's personal estate witfaoat his wife's 

cdnciirrtehc'e(a); for as the general rule of law is that a 

hdbb^nd and wife are but one person, ihe power; and 

With it the tespbusibility^ are vested in the husbahd. 

NtsVertheleSS ^ nlattied woman, being an exetutrix, may 

miaki^ a will Withbut the consent of her husband^ con- 

bhed tb ttie personal estate of which she is executrix {p)i 

and the ^xeentor of het will so made, will be th^ exe- 

cutbt df th^ orijginal testator; For ii is a general rale> Executor of ex- 

that if tttty exetttlor should die biefore having completely «««J<>' ^"^^^^^ 

•' ^ ° * •' to be executor 

administered the lestate of his testator, the executor ap- of testator. 
^Mntbd by the ^ill of siich exetutor will be entitled to 
complete the distribution bf the estate bf the former 
testator (;)• 

Tii'e };estator however may, and usually doed> appoint Any one of the 
ihbre than one piersoh his exechlors. In this case the MrformlcTs^of 
law reg'ards all Ine co-executors as brie individual per- administration, 
son ; and idonsequehlly any one of the executors of full 
age inay, during the life of his companions, perform, 
without their concurrence, all the ordinary acts of ad- 
ministration, such as jgiving receipts, making payments 
and selling and assigning the propeirty (r). But all the All most join in 
executors, liifants included, must join in bringing ac- {-""ff"^ ^' 
tions respecting the estate (s). If, therefore^ the testator Appointment of 
appoint a person indishted to him as his executor, or debtor executor, 
one of his executors, this appointment will operate at 
law as a release of the debt (t). Pot the debt is a chose 
in action, and a man cannot either solely or conjointly 
with others bring ail action againsl himselJT. In equity, 

(B) WilltdttiBbn Eiisciiton, pt iiiay dethise tbe ietltiret;^ of the 

3; bk. 1, di. 4 ; S Rep. 2f b. testatbr'B leasehold kmd; Doe d. 

(p) Ibid^i^t. I, bk.2, c. 1, 8.2. Stacer. Wheeler, W^ee.&Weh, 

(^) i Bfa. ebrii. 506. ^28. 

(r) Shep. Touch. 484. (f) Wenlworth's Eiebtibrt, 7i, 

(i) WilHamB oii £x&ctitoi«, pt. 14th edit.; Freakley tr. tbt, d B. 

3, bk. 1, 6: t, An bjeetni^nt !a &ti k Gi-ess. 130. 
exception, as any one executor 
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however, an executor who was indebted to the testator 

18 bound to account for his debt to the estate of the 

Snrrifonhip of testator (ti). On the decease of any co-executor, the 

office of eze- office survives to those who remaiu : and this survivor- 

cotor* 

ship operates to such an extent, that if one of them 
HeDUDciatioD should renounce the executorship in the lifetime of his 
time oVothere companions, he may at any time change his mind and 
undertake the office; but if, having survived all his 
companions, he should then renounce, he cannot after- 
wards interfere (o). When there are two or more exe- 
cutors, the executor of the will of the survivor of them 
will, after the decease of all of them, be entitled to act 
as executor of their testator (x). 

Executor d$ ton If any person not duly authorized should intermeddle 
'^** with the goods of the testator, or do any other act relating 

to the office of executor, he thereby becomes an executor 
of his own wrong, or, as it is called in law French, an 
executor de son tart. Such an executor is liable to the 
same demands from the creditors of the deceased as if 
he had been regularly appointed; but like a regular exe* 
cutor he is not liable beyond the amount of the assets 
of the testator which have come to his hands. The chief 
difference between such an executor and one who has 
been duly appointed is this : that an executor de son 
tort is not allowed to derive any benefit from his own 
wrongful intermeddling ; whereas a regularly appointed 
executor, if a creditor of the deceased, may lawfully 
retain his own debt out of the assets in preference to 
all other debts of the same degree (y). 

The most striking difference between a will of per- 
sonal estate and a will of lands, yet remains to be no- 

(u)Bac.Ab. tit. Executors and {x) Williama on Executors, pt. 

Administrators (A) 10; Simmons I, bk. 3, ch.4. 

GtUteridge, 13 Ves. 264. (y) Ibid, pt 1, bk. 3, ch. 5 j 

(v) HensMs case, 9 Rep. 36; pt. 3, bk. 2, cb. 2, 8. 6. 
Creswick v. Woodhead^ 4 Man. & 
Gran. 811. 
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ticed, A will of lands has always operated and still 
operates as a mode of conveyance requiring no extrinsic 
sanction to render it available as a document of title. 
But a will of personal estate requires to be proved in A will of per- 
some ecclesiastical court. In this court the will itself ^roJlJ"*'*" ^ 
is deposited, and a copy of the will, which is given by 
the court to the executor on proving, denominated the 
probate copy, is the only proper evidence of the right The probate tb^ 
of the executor to intermeddle with the personal estate deiLr**^*^ **' 
of his testator (z). Before probate, however, the exe- Actsof exe- 
cutor may perform all the ordinary acts of administra- problt^'^"* 
tion, such as receiving and giving receipts for debts due 
to the. testator, paying the debts owing by the testator, 
and selling and assigning any part of the personal es- 
tate. But when evidence is required of his right to in- 
termeddle, the probate is the only valid proof ; without 
it, therefore, no action or suit can be maintained, although 
proceedings may be commenced before, and carried up 
to the point where the evidence is required (a). 

The jurisdiction of the ecclesiastical courts over wills Ecclesiastical 
of personal estate is of very ancient origin. The pro- ^^uj^'''*'*'" **''^' 
bate of wills of personalty, as a means of their authen- 
tication, appears to have been in use from the very 
earliest times. The first persons by whom probate was 
granted were said to be the lords of manors ; and some 
vestiges of this ancient right seem yet to remain in the 
case of one or two manors, the lords of which still 
retain such a jurisdiction (ft). But so early as the time 
of Glanville, who wrote in the reign of Henry II., the 
ecclesiastical courts had acquired an exclusive right to 
determine on the validity of a will or the bequest of a 
legacy (c). And, from this period, the right of the 

{z) Rex V. Netherteal, 4 T. R. (b) Wentworth's Ex. 14lh edit 

260; Wms.Ex.ptl, bk.4, ch. 1. 99, 100; Toller's Executors, 50. 

(tf) Williams on Executors, pt» (c) Glanville, lib. 7, c. 6, 7 ; 

1, bk. 4, cb. 1, s. 2. I Reeve's Hist. Eng. Law, 72. 

B 
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church to interfere in testamentary mattcrt becAme gra*- 
dually settled, though not without much opposition on 
the part of the temporal lords. 

Id what court A will must be proved in the court of the bishop or 
EcTukeD^oot! ordinary in whose diocese the testator dwelt, and within 
whose jurisdiction the personal effects of the testator 
B«iia notabilia. consequently lie. But if there be effects to the value 
of 6/., called boiUi Tioiabilia, in two distinct dioceses or 
jurisdictions within the same province, either of Can- 
terbury or York, the will ought to be proved in the 
Prerogative Court of the archbishop of that province(cl). 
If there be personal effects within two provinces, the 
will must be proved in each province, either in the Pref 
rogative Court, or in some court of inferior jurisdiction } 
observing, as to each province, the same rule as would 
have applied had the testator had no property else*? 
where («)• If probate be granted by a bishop, or other 
inferior judge, in a case where the deceased had goods 
to the value of 6/. in any other diocese in the same 
province, such probate will be absolutely void; but 
probate granted by an archbishop, in a case where the 
deceased had not bona notabilia in divers dioceses, will 
be voidable only, and not absolutely void(/). 

Evidence re- The evidence required by the ecclesiastical court for 

bate! °° ^^^' ^^^ proof of a will varies according to the form of the 

attestation, and also according to the circumstance of 

(d) Williams on Executors, stat. JO & 11 Vict. c. 98, 88.3,4, 
part 1, book 4, chap. 2. For an the jurisdiction of the ecclesiaa- 
account of the rise of the arch- tical courts in Enghind in testa- 
bishop's jurisdiction, see Gent, mentaiy matters, and the law of 
Meg. new series, vol. 12, p. 582. bona notabilia, epntinue unal|9M4 

(c) Second Report of Real by the recent changes of pro- 
Property Ck>mmissioners, 67. vlnces, dioeeees, arohdesconrles, 

(/) Wentworth's Executors, snd other juriffdictfons efieetod 

110, 14th edit; Lytons v. Bar- under the proyiiioni of eUt. 6 & 

row, 2 BIng. N. C. 486. By 7 Will. IV. c. 77. 
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the yalidity of the will being or not being disputed. 
The usual and proper form of attestation to a will ex- 
presses that the formalities required by the Wills Act(^) 
have been complied with ; thus, " Signed and declared 
by the above named A. B., the testator, as and for his 
last will and testament, in the presence of us, both 
present at the same time, who, at his request, in his 
presence, and in the presence of each other, have here« 
unto subscribed our names as witnesses/' When the 
attestation is in this form, and the validity of the will is 
not disputed, it is proved by the simple oath of the ex- 
ecutor, that he believes the will to be the true last will 
and testament of the deceased- But as such a form of 
the attestation clause is not essential to the validity of 
the will(A), wills ai*e sometimes informally made with** 
out any clause of attestation, or with a clause which 
does not express that the required formalities have been 
complied with. When this occurs, an affidavit, in ad* 
dition to the executor's oath, is required from one of 
the subscribing witnesses, that the will was executed in 
compliance with the statute («). Probate in either of Probate in com. 
the above modes is termed probate in common form. ^^^ ^^" ' 
But if the validity of the will should be disputed, or 
any dispute should be anticipated by the executor, the 
will is proved in solemn form per testes. In this case in lolemn form. 
both the witnesses are sworn and examined, and such 
other evidence taken as the circumstances require, in 
the presence of the widow and next of kin of the tes- 
tator, and all others pretending to have any interest, 
who are cited to be present to see the proceedings. 
When a will has once been proved in this form it is 
finally established, and the executor cannot be com- 
pelled to prove it any more ; but when a will has been 

(g) Stat. 7 Wm. IV. & 1 Vict. (t) Williams on Executors, 
c. 2a, s. 9, ant€i p. 235. part 1, book 4, chap. 3, sect. 3. 

(A) Sect. 9. 

r2 
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proved merely in comiuon form, the executor may, at 
any time within thirty years, be compelled by any party 
interested to prove it per testes in solemn form (k). 

Sumpdatieioii Probates of wills are required by act of parliament 

probatet. ^^ j^^ stamped with an orf valorem duty, according as 

the value of the personal estate of the testator, within 
the jurisdiction of the spiritual judge granting pro- 
bate (/), may exceed twenty pounds, the lowest amount 
of the scale, or amount to one million, the highest (m). 
But probates of wills operating merely in exercise of 
powers of appointment over property of which the de- 
ceased had no ownership, are not subject to duty in 

Exemptions. respect of the value of the property appointed (n)« Ex- 
emptions from probate duty have also been made by 
parliament in favour of the effects of common seamen, 
marines and soldiers, who may be slain or die in the 
queen's service (o), and in favour of depositors in savings 
banks whose whole estate and effects shall not exceed 
fifty pounds sterling (/>). And pay, wages, prize money 
or pensions due to deceased naval officers, marines, sea- 
men, and others employed in the navy, whose whole 
assets shall not exceed thirty-two pounds, are allowed 

Seamen's wills, to be paid out without probate of their wills (g). Pro- 
bates of the wills of petty officers and seamen in the 
royal navy, and of marines and non-commissioned offi- 
cers of marines, are placed by act of parliament under 
the care of an officer called the inspector of seamen's 
wills, and are subject to special regulations made tp 

(k) WilUamB on Executors, (n) Phtt v. Routh, 6 Mee. & 

part 1, book 4, chap. 3, sect. 4. Wels. 756; 3 Beav. 257; affirmed 

(/) Attorney General v. Hope, in the House of Lords. 

1 Cro. Mee. & Rose. 530; 4Tyr. (p) Stat. 55 Geo. IIL c. 184. 

878 ; 8 Bligh, 44; 2 CI. & Fin. (p) Stat. 9 Geo. IV. c. 92, ss. 

84; Attorney General y.BoutoenSy 40—42. 

4 Mee. & Wels. 171 ; Williams (y) Stat. 4 & 5 Will. IV. c. 25, 

on Executors, pt. 1, bk. 7. s. 8. 

(m) Stat. 55 Geo. III. c. 184. 
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prevent frauds on persons proverbially careless, and 
liable to imposition (r). 

When the will has been proved, it is the duty of the Jy"**** ®^ 

executor to pay the testator's debts out of the personal 

estate, to which such executor becomes entitled by virtue 

of his office. For this purpose the executor has reposed Powers of 

in him by the law the fullest powers of disposition over 

the personal estate of the deceased, whatever may be 

the manner in which it has been bequeathed by the 

will (s). And in the event of a sale of any such pro- Ptt'«*>"^ ^l^^ 

^ ; . 1 , executor not 

perty by the executor, the purchaser is not bound to bound to ioqoire 

inquire whether there are any debts remaining unpaid ; j^JJJ" ^ 
for in the absence of evidence to the contrary, the exe- 
cutor is presumed to be acting in the proper discharge 
of his office (0. Nor is the purchaser at all concerned Nor to see to the 
with the application which the executor may make of hJf p^hwc 
the purchase money ; but the executor's receipt will be money. 
a sufficient discharge, and he alone will be responsible 
to the creditors and legatees for its due application (u). 
The order in which debts ought to be paid out of the 
personal estate of a deceased debtor has been already 
noticed in the chapter on debts (or); and it has also 
been stated that the executor, if a creditor, is entitled to 
retain his own debt in preference to all others of the 
same degree (y). 

When the debts have been paid, the legacies lefk by Legacies, 
the testator are then to be discharged. In order to give Executor's year. 

(r) Stat, 11 Geo. IV. & 1 Will. (0 Nvgent v. Gifford, 1 Atk. 

IV. c. 20, 88. 55—58, amended 463 ; Elliot v. Merriman, 2 Atk. 

by Stat. 2^3 Will. IV. c. 40, 42. 

IS. 12, 13 ; 4 & 5 Will. IV. c. («) Whale v. JBooM, 4T. Rep. 

25, 8. 8 ; Williams on Executors, 625, n. ; M^Leqd v. Drummondf 

pt. 1, bk. 4, c. 4 ; bk. 5, chap. 2, 17 Ves. 154. 
8. 4. (i*) AntCi PP* 84, 89, 91, 95i 

(«) Ewer V. Corbet^ 2 P. Wms. (y) Ante, p. 240. 

148. 
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Liability of 
ezecator. 



Not liable be- 
yond amouDt 
of assets. 



the executor sufficient time to inform bimself of the 
state of the assets and to pay the debts of the deceased, 
he is allowed a twelvemonth from the date of the death 
of the testator before he is bound to pay any legacies (z). 
Prom this time, all such general legacies as remain un- 
paid carry interest^ at the rate of four per cent, per 
annum (a). Notwithstanding the lapse of a year from 
the testator's death, the executor, however, is still liable 
to any creditor of the deceased to the amount of the 
assets which have come to the executor's hands (5); and 
if he should have paid any legacies in ignorahce of the 
claims of the creditor, his only remedy is to apply to 
the legatees to refhnd their legacies, which they will be 
bound to do, in order to satisfy the debt (c). From this 
liability to creditors, an executor cannot be discharged, 
unless he throw the property into chancery, in which 
case the court undertakes the administration, and the 
executor is consequently exonerated from all risk(rf). 
The executor, however, is of course not answerable to 
the testator's creditors beyond the amount of assets 
which have come to his hands (e), unless he should for 
sufficient consideration give a written promise to pay 
personally (/), or should do any act amounting to an 
admission that he has assets of the testator sufficient for 
the payment of the debts (g). 



Legacy duty. On the payment or delivery of any legacy of the 

amount or value of 20Z. or upwards, whether payable out 



(z) Ward v. Penoyre, 13 Ves. 
333 ; Benton r. Maude, 6 Madd. 
15. 

(fl) Ward V. Penoyre, ubi su- 
pra. 

(6) JNorman v* Baldry^ 6 Sim. 
621 ; Knatchbull v. Feamhead, 3 
My. & Cr. 122; Hill v. Gomme, 
1 Beav. 540. 

(c) March v. Russell, 3 My. & 



Cr. 31. 

(rf) 3 My. & Cr. 196. 

(e) Bac. Abr. tit. Ezecuton 

(P),l. 

(/) Stat. 29 Car. It. c 8, i. 
4; ante, p. 66; 1 Wins. Saufid. 
210,11.(1); 211, n. (2). 

(g) Horsley v. ChaUmer, 2 Ve8. 
sen; 83. 
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of the eateto of tho testator, real or personal, or out of 
any real or personal estate over which he had a power 
of appointment (A), a receipt must be given by the le« 
gatee, which is chargeable with a duty, called the legacy 
duty, on the amount or value of the legacy (t). But no Exemption. 
sum of money, which by any marriage settlement is 
subjected to any limited power of appointment to or for 
the benefit of any person or persons therein specially 
named or described as the object or objects of such 
power, or to or for the benefit of the issue of any such 
person or persons, is liable to legacy duty under the will 
in which such sum is appointed or apportioned in exer<- 
oise of such limited power (A). The amount of legacy Amount of 
duty varies according to the degree of relationship which ^^'y* 
the legatee bore to the deceased. Where the legacy is 
to a child or tineal descendant, or to the father or mo- 
ther or any lineal ancestor of the deceased, the duty is 
one per cent. If to a brother or sister, or any descend- 
ant of a brother or sister, the duty is three per cent. If 
to a brother or sister of the father or mother of the de- 
ceased, or any descendant of such brother or sister, five 
per cent If to a brother or sister of a grandfather or 
grandmother of the deceased, or any descendant of 
such brother or sister, six per cent. And if the legacy 
be to any person in any other degree of collateral con- 
sanguinity to the deceased, or to any stranger in blood, 
the duty is ten per cent(/). But the husband or wife of 
the deceased are exempt from all legacy duty, and so 
also are the royal family. 

If a legacy be given to an infant, or to a person absent Legacy to in* 
beyond the seas, the only way in which the executor ^yond mm!*^ 
can obtain a proper discharge for such legacy is by 

(A) Stst. S k 9 Vict. c. 76, (k) Stat. 8 & 9 Vict. c. 76, 

i. 4. i. 4. 

(0 Stat. 36 Geo. III. e. 52, ». (/) 8Ut. 55 Geo. III. c^ 184. 

27. 
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payment of it, after deducting the legacy duty, into the 
Bank of England, with the privity of the accountant- 
general of the Court of Chancery, to be placed to the 
account of the person for whose benefit the same shall 
be so paid. The money is then laid out by the account* 
ant- general in the purchase of consols, which, with the 
dividends thereon, are afterwards transferred and paid 
to the person entitled, or otherwise applied for his be- 
nefit, on application to the Court of Chancery by petition 
Legac;fduiyon or motion iu a summary way(iii). The legacy duty on 
annuities for lives is fixed by tables given in the act, 
and is payable by four equal payments, to be made 
successively on completing each of the first four years' 
payments of the annuity (n). 



aDDuities. 



Specific legacy. A legacy may be either specific, demonstrative, or 
general. A specific legacy is a bequest of a specific part 
of the testator's personal estate. Thus a bequest of 
^* the service of plate, which was presented to me on 
such an occasion," is specific, and so also is a bequest 
of " 100/. consols, now standing in my name at the 
Bank of England (o)," or of " lOOZ. consols, part of my 
stock (/?)." A specific legacy must be paid or retained 
by the executor in preference to those which are general, 
and must not be sold for the payment of debts until the 
general assets of the testator are exhausted (y). It is, 
however, liable to ademption by the act of the testator 
in his lifetime. Thus, in the instances given above, if 
the testator should part with the plate, or sell the stock 
in his lifetime, the legacy will be adeemed, and the 



Eo titled to 
preference. 



Ademption. 



{m) Stat 36 Geo. III. c. 52, 97; Shuttlewotth v. Greaves, 4 



8.32. 

(n) 36 Geo. III. c. 52, s. 8. 

(o) Roper on Legacies, c. 3. 

(p) Kirby v. Potter, 4 Ves. 
750 a; Hayes v. Hayes, 1 Keen, 



My. & Cr. 35. 

{g) Brown v. Allen, 1 Vem. 
31 ; Hinton v. Pinke, 1 P. Wms. 
539; Sleech v. Thorington, 2 Veik 
sen. 560. 
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legatee will lose all benefit (r). A demonstrative legacy DemoiMtraiive 
is a gift by will of a certain sum directed to be paid out ^^^' 
of a specific fund. Thus, '^ I bequeath to A. B. the 
sum of 60/. sterling, to be paid out of the sum of 100/. 
consols, now standing in my name at the Bank of Eng- 
land/' is a demonstrative legacy. Such a legacy is not 
liable to ademption by the act of the testator in his 
lifetime; for it is considered to be the testator's intention 
that the legatee should at all events have the legacy ; 
but that it should, if possible, be paid out of the fund 
he has pointed out. If therefore the testator in this case 
should sell the 100/. consols in his lifetime, the 50/. will 
still be payable to the legatee out of the general as- 
sets («)• A demonstrative legacy is accordingly more 
beneficial to the legatee than a specific legacy. And it 
is also more beneficial than a legacy which is merely 
general ; for being payable out of a specific fund, it is 
not, while that fund exists, liable to abatement with the 
general legacies (0' A general legacy is one payable Geoeral legacy. 
only out of the general assets of the testator, and is 
liable to abatement in case of a deficiency of such assets • 
to pay the testator's debts and other legacies. A be- 
quest to A. of 100/. sterling is a general legacy; so is a 
bequest of 100/. consols, without referring to any parti* 
cular stock to which the testator may be entitled (ii). 
A bequest of a mourning ring, of the value of 10/., is 
also a general legacy, no specific ring of the testator's 
being referred to(:r). In the two last cases, the executor 
would be bound to set apart or buy the stock, or pur- 
chase the ring for the legatee out of the general assets 
of the testator, supposing them sufficient for the pur- 

(r) Aihbumer v. M*Guire, 2 C. 90. 

Bro. C. C. 108. (tt) WUton v. BroummUh, 9 

(») Roberts v. Pocock, 4 Ves. Ves. 180. 

150. (•r) 1 Roper on Legacies, c. 3, 

(f) Acton y. Acton, 1 Meriv. s. 2. 
178 ; Licestn^ y. Redeem, 2 Y. & 
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Legacy for va* 
luable coDsi- 
deratioD. 



Dower. 



pose ; and should thsre be a deficiency! the amount of 
the stocky or the Talue of the ring to be purchased, 
would abate proportionably. If, howerer, any legacy 
should be given for a valuable consideration^ it will not 
be liable to abatement with the other general legacies. 
An example of this exception to the usual rule occurred 
in the case of legacies given by husbands to their wives 
in consideration of their releasing their dower (y). And 
by the act for the amendment of the law relating to 
dower (z), it is provided (a) that nothing therein con- 
tained shall interfere with any rule of equity or of any 
ecclesiastical court, by which legacies bequeathed to 
widows in satisfaction of dower are entitled to priority 
over other legacies. 



Saliifactioo of 
debts by 
legacies. 



When a legacy is bequeathed by a testator to his 
creditor, it is considered to be a satisfaction of the debt, if 
the legacy be equal to or greater than the amount of tiie 
debt (6). But if it be less than the debt(e), or payable 
at a different time (cf), or of a different nature from the 
debt(e), or if the debt be contracted subsequently to the 
date of the will (/), or if the will contain an express 
direction for payment of debts and legacies (^)> the 
legacy will not be a satisfaction. The leaning of the 
courts is against the doctrine of the satisfaction of debts 
by legacies, a doctrine which seems to have been estab- 
lished on rather questionable grounds. When, how*- 



(y) Burridge v. Brtufyl, 1 P. 
Wms. 127; Norcott v. Gordon, 
14 Sim. 258. 

(ff)8M(.d&4Win.IV.e.l0d. 

(a) Sect. 12. 

(6) Fowler v. Fotoler, 3 P. 
Wnu. 853 ; Fourdrin t. Gowdey, 
3 M. & K. 383, 409 ; 2 Roper on 
Legacies, c 17, s. 1. 

(c) Graham Vi Graham, 1 Ves. 
sen. 262. 



{d) NkhoUt V. Judsanp 2 Atk. 
300; Uaies v. Darell, 3 Beav. 
324. 

(e) AU^n V. All^^, tf Ves. 
sen. 37; Bartlett v. Gillard, 3 
Rum. 149 1 Fourdrm v. Gowdey, 
3 M. & K. 383, 400. 

(/) Onmmer't raie, 2 Salk. 
508. 

(f) AteAsitbon ▼» Ortmt 3 
Atk. 6^. 



OP A WILL. 261 

ev^r^ a sum of money is due to a child by way of satisfaction of 
portion, the inclination of the courts is against double portions, 
portions; and a legacy to such child is accordingly 
regarded as a satisfaction of the portion either in part 
or in whole, notwithstanding such legacy may be less 
than the portion, or payable at a different period (A). 
A bequest of the residue, or of a share in the residue, of 
the testator's estate, will also be considered as a satis- 
faction pro tanto(t). The presumption of satisfaction 
is indeed so strong, that it is difficult to say what cir- 
cumstances of variation between the portion and the 
legacy will be sufficient to entitle the child to both. 

By a statute of George the Second, commonly called sttiutt of 
the Mortmain Act (A), no hereditaments, nor any money, ^^***^"* 
stock in the public funds, or other personal estate what- 
soever to be laid oat in the purchase of hereditaments, 
can be conveyed or settled for any charitable uses (with 
a few exceptions) otherwise than by deed, with certain 
formalities mentioned in the act(Z). This act has been Bequest to 
▼ery strictly construed, and has been held to prohibit ®***"*^- 
the bequest for charitable purposes of personal estate in 
any degree savouring, as it is said, of the realty. Thus, 
it has been decided that money secured on mortgage (m), 
shares in a canal navigation (n), and leasehold estates (o), 
cannot be left by will for any charitable purpose. But 
more recently, the strictness of the courts appears to 
have relaxed; and it has been held that money secured 
by a policy of assurance, although the assurance com- 

(A) Hinehelijft v. Binchcliffe, (m) Aitwney-Otneral v, Afey- 

3 Ves. die ; WeaH r. Uice, 2 rkk, 2 Yes. Mn. 44. 

Ru88. & Myl. 251. (n) Howte v. Chapman, 4 Ves. 

(t) Bkkman v. Morgan^ 2 B. 542; 1 Jarman on Wills, 199; 

C. C. 394 ; Earl of Glengall v. Tmnlinsm v. Tomlinsorif 9 Beav. 

Bamardy 1 Keen, 769. 459. 

(k) 8tat. 9 Geo. 11. c. 36. (p)Attomey'Gmeraly.OraveSi 

(I) See Principles of tlie Law Amb. 155. 
ofReal Property, 55. 
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pany may invest their funds in real estates (p)^ and 
shares in a gas company (q), and in the London, and 
East and West India Docks (r), are unaffected by the 
statute. There is no law which prevents the bequest of 
purely personal property to any amount for charitable 
purposes. A bequest to a charity ought, therefore, to 
be directed to be paid out of such part of the testator's 
personal estate as he may lawfully bequeath for such a 
purpose. For if this precaution should be neglected, 
the charitable legacies will fail in the proportion which 
the personal assets savouring of the realty may bear to 
those which are purely personal («). 

Gifts to illegiti- Other bequests which require some care are those to 
mat«cbildi«D. illegitimate children. It is very doubtful wheUier a 
bequest to the future illegitimate children of a particular 
woman is not void as tending to encourage immo- 
rality (t). And it is certain that a bequest to the future 
illegitimate children of a particular man is void, as the 
courts cannot enter into the inquiry which would be 
necessary to identify such children (u). A child primk 
facie means a legitimate child : a bastard is considered 
by the law as nuUius filius. Accordingly, an illegitimate 
child can never take under a gift to children, unless it 
be clear, upon the terms of the will, or according to the 
state of facts at the making of it, that legitimate chil- 
dren never could have taken (ar). An illegitimate child 

(p) March v. A Uornei/'Generalf v, Kemp, 4 Beav. 58 1 . 

5 Beav. 433. {t) See 2 Jarm. Wills, 153. 

(q) Thompson v. Thompson, 1 («) Wilkmon v. Adam, 1 Ves. 

CoU. 381 ; Sparling v. Faikcr, 9 & Beames, 466 ; 2 Jann. WUb, 

Beav. 450. 155. 

(r) Hilton v. Giraud, 1 De {x) Carttoright v. Vatodry, 5 

Gex & Smale, 183; Sparling v. Ves. 530; Go^rey v. Davis, 6 

Parker, 9 Beav. 450. Ves. 43 ; Harris v. Lhyd, 1 T. 

(») Attorney-General v. Tyn- & Russ.SlO; Bagleyv, MoUard, 

doll, 2 Eden, 207; S. C. 2 Amb. 1 Russ. & M. 581 ; 2 Jarm. 

614; Hobson v. BUtckbum, 1 Wills, 140; Dover y. Alexander, 

Keen, 273 ; Philanthropic Society 2 Hare, 275. 
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may^ however, take under any gift in which he is suffi- 
ciently identified as the object of the testator's bounty. 
Thus, a bequest to the child of which a woman is now 
pregnant is good (y). And if illegitimate children have 
acquired the reputation of being the children of the 
testator or any other person, and it appear by necessary 
implication on the face of the will, that such persons 
were intended in a bequest to children, they will be 
entitled, not on account of their being children, but on 
account of their reputation as such (z). 

After payment of the testator's debts and legacies, Righuofresi* 
the residue of his personal estate must be paid over to "^'^ **' 
the residuary legatee, if any, named in the will. A will 
of personal estate has always been considered as speak- 
ing from the death of the testator ; and it is now ex- 
pressly enacted that every will shall be construed, with 
reference to the real and personal estate comprised in it, 
to speak and take effect as if it had been executed 
immediately before the death of the testator, unless a 
contrary intention shall appear by the will (a). Hence, 
it follows that all personal property acquired by the 
testator between the time of making his will and his 
decease, will pass under it. If any legacy should lapse I^pae. 
by the death of the legatee in the testator's lifetime, or 
should fail from being contrary to law, it will fall into 
the residue, and belong to the residuary legatee. And 
a legacy will lapse by the death of the legatee in the 
testator's lifetime, although given to the legatee, his 
executors, administrators and assigns(6), for these words 
are merely inserted in analogy to the limitation of real 
estate to a man and his heirs. If a bequest be made to Joint teoaDts. 

(y) Gordon v. Gordon, 1 Meriv. You. & Coll. 525. 

141. (fl) Stat. 7 Will. IV. & 1 Vict. 

(jk) WUkituon v. Admn, I Ves. c. 26, s. 24. 

&B. 422; Gt//v.5Ae%,2Riu8, (6) Elliot v. Davenport, 1 P. 

& My. 33a ; Meredith v. Farr, 2 Wnu. $3. 
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two or more as joint tenants, and one of them die in the 
lifetime of the testator, his share will not lapse but will 
Tenanu in survive to the others (c). But if the bequest be to two 
commoo. q^ m^j.^ in oommon^ and one of them die in the testator's 

Bcqnnt to a lifetime, bis share will lapse {d) ; unless the bequest be 
ciaM. made to a class, as to the children of A. in equal shares, 

in which case all who answer that description at the 
testator's decease («), and also (if the period of distribu* 
tion be postponed by the will) all who come into being 
before such period (/), will be entitled to divide the 
bequest amongst them. It is, however, provided by the 
recent act for the amendment of the laws with respect 
to wills, that where any person, being a child or other 
issue of the testator, to whom any personal estate shall 
be bequeathed for any interest not determinable at or 
before the death of such person, shall die in the tes- 
tator's lifetime leaving issue, and any such issue shall be 
living at the death of the testator, such bequest shall 
not lapse, but shall take effect as if the death of such 
person had happened immediately after the death of the 
testator, unless a contrary intention shall appear by the 
will ig). The effect of this provision is curious. If the 
legatee had died immediately after the testator, leaving 
a will, it is evident that the estate bequeathed to him 
would have passed under his will* It has been decided 
therefore that the will of the legatee shalli after his 
death, operate on the estate bequeathed to him in the 
same manner as if he had been living (A). But this 
provision has been held not to ai>ply to a testamentary 
appointment (j). 

(c) Morley v. Bird, 3 Ves. Pain, 4 Hare, 250. 
628, 681. > (/) Ayton v. Ayfon, 1 Cox, 

(d) Bagwell v. Dry, 1 P. 327 ; 2 Jarm. Wills, 76. 
Wm8. 700 ; Page v. Page, 2 P. (g) Stat. 7 WiU. IV. & 1 Vict. 
Wms. 480 ; Barber v. Barber, 3 c. 26, s. 33. 
My. & Craig, 688; Bain v. (A) JoAmow v. Jo*iMon, 8 Hare, 
Letcheff 11 Sim. 397. 157. 

(e) Viner v. Francit 8 C03t, (i) Griffiihi r. GaU, 12 Sim. 
190 ; 2 Jarm. Wills, 74 ; Lee v. 354. 
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If there were no residuary legatee^ the residue of the Former right of 
testator's personal estate, after payment of debts and ^^ae.' ^ 
legacies, formerly belonged to the executor for his own 
benefit, unless a contrary intention appeared from his 
being left executor in trust (A), or from his having a 
legacy left him for his trouble (2), or from other circum- 
stances (m). But by a recent statute (n), it is now Receot sutnte. 
enacted that when any person shall die, having by will 
or codicil appointed any executor, such executor shall 
bo deemed by courts of equity to be a trustee for the 
person or persons (if any) who would be entitled to the 
estate under the Statute of Distributions, in respect of 
any residue not expressly disposed of, unless it shall 
appear by the will or any codicil thereto (o), that the 
person so appointed executor was intended to take such 
residue beneficially. The Stttute of Distributions is 
that under which the personal estate of any one dying 
intestate is distributed between his widow and next of 
kin. An aeeount of this statute will be found in the 
next chapter. 

(k) Pring V. Pringf % Vera, (jw) Mullen v. Boumanf I Coll. 

99 ; Bagmll v. Dty, 1 P. Wms. 197. 
700. (n) Stat. 11 Geo. IV. & 1 

(0 RMkJMd V. CanUti, 2 P. WilL IV. c. 40. 
Wms. 16§. (o) Lane v. Gazt, 8 Bmt. 

^7i. 
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CHAPTER IV. 



Juiiidiction of 
ecclenattical 
coorttOTer 
goods of iotes- 
Ute penons. 



Picas 1 



OP INTESTACY. 

Thb ecclesiastical courts bare jurisdiction not only oTer 
the wills of testators^ but also over tbe goods of persons 
dying intestate. Tbis jurisdiction, thougb of long 
standing, appears to have been at first gradually acquired. 
In early times tbe clergy, being possessed of almost all 
tbe learning, appear to have been the principal firamers 
of wills. Tbe power they thus acquired was exercised 
for their own benefit, every man being expected, on 
making bis will, after bequeathing to his lord bis heriot, 
in the next place to remember the church (a). If, bow- 
ever, a man should have died intestate, without oppor- 
tunity of making this provision, the distribution of bis 
goods devolved on the church, together with his friends, 
the lord first having taken his beriot (fi). The wife and 
the children were entitled to their shares; and that part 
of the goods which the intestate had power to dispose 
of by his will (called the portion of the deceased) was 
applied by the church inpios usus. This application to 
pious uses appears to have been as follows : in the first 
place, the bequest, which it was to be presumed the in- 
testate would have made to the church, was retained, 
and the residue was then disposed of in paying the debts 
of tbe deceased, and distributed amongst his wife and 
children, his parents and their relatives. That this was 
the case appears from the complaints which were made 
by the clergy of those days, of the interference of tbe 
temporal lords in cases of intestacy, whereby the distri- 
bution of the effects in the manner pointed out was pre- 

(a)61anTiUe,]ib.7,c.5; Bract (b) Bract 60 b.; Fleta, nbi 
60 a ; Fleta, lib. 2, c. 57. supra. 
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vented (c). The clergy thetnseIveS| however, do not 
appear to have been always free from blame ; for they 
are accused of having frequently taken the whole of the 
intestate's portion to themselves, making no distribution, 
or at least an undue one, amongst the creditors and 
relatives of the deceased (d); and, in order to remedy 
this evil, it was enacted in the reign of Edward I., by 
one of the very few statutes then passed relating to per- 
sonal estate (e), that the ordinary should be bound to 
answer the debts of an intestate, so far as his goods 
would extend, in the same manner as the executors 
would have been bounden if he had made a testament. 
The right of the creditor was thus clothed with a re- 
medy; for, under this statute, an action at law might be 
brought by the creditor against the ordinary for the 
payment of his debt (/) ; but the right of the relatives 
to the surplus still remained undefined. 

The duty of administering intestate's effects was not, Administrator. 
as may be supposed, usually performed by the bishops 
in person. For this purpose they usually appointed an 
administrator; but, as personal property rose in import- 
ance, it became desirable that this administrator should 
not be considered as the mere agent of the bishop, but 
should himself have a locus standi in the king's courts. 
It was accordingly enacted by a statute of the reign of 
Edward III. (ff) that where a man died intestate the or- 
dinaries should depute the next and most lawful friends 
of the deceased to administer his goods, which persons 

(c) Matthew Paris, 951, Ad- Gent, Mag. New Series, vol.ii. 

ditamenta, 201 , 204, 200 (Wats's 355, 474. 

ed. London, 1640); Constitu- ((i) Fleta, lib. 2, c. 57. 

ttons of Boniface, Constitutiones (e) Stat 13 £dw. L c. 19. 

Pirovinciales, 20, at tlie end of (/) 1 Ro. Abr. 906 ; Bac. 

Ljrndewode's Provinciale (Oxon. Abr. tit. £xecutors and Admi- 

1679), recited also in a Const!- nistrators (£). 

tution of Archbishop Stratford (g) 31 £dw. III. c. 11. 
(Lynd. Prov. lib. 3, tit. 13). See 
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80 deputed should have action to demand and rocover, 
as executors, the debts due to the deceased^ to admi- 
nister and dispeod for the soul of the dead ; and should 
answer also, in the king's courts, to others to whom the 
deceased was holden and bound, in the same manner as 
executors should answer. By a subsequent statute {h) 
administration may be granted to the widow of the de^* 
ceased, or to the next of his kin, or to both, as by the 
discretion of the opdinary shall be thought good. The 
widow is usually preferred to the next of kin in the 
grant of administration (i); and a joint grant is seldom 
made, so seldom, indeed, that the powers of co-admi- 
nistrators appear to be still a matter of doubt (A). In 
granting administration to the next of kin, the ecclesias- 
tical courts are guided by the right to the property to be 
administered (/). This right will be hereafter explained. 
If none of the next of kin will take out administrntion, 
a creditor may, by custom, do so, on the ground that 
he cannot be paid his debt until representation is made 
to the deceased (m); and for want of creditors, adminis- 
tration may be granted to any person at the discretion 
of the court (n). 

Rights and The administrator, when appointed, has, from the 

nLTrator.^ ^ "" " ^^^ ^^ ^^^ appointment, the same right to, and power 
over, all the personal estate of the intestate as his exe- 
cutors would have bad if he had made a will (o), and 
the same duty also devolves upon the administrator of 
paying the debts in the first place. He has also the 
same privilege as an executor of retaining his own debt 

(k) 21 Hen. VIII. c. 5. Hagg. 342. 

(i) Webb V. Needham, I Ad- (m) Webb v. Needkam, 1 Ad- 

damsj 494. dams, 494. 

(/c) Shep. Touch. 48d, 486; (n) Williams oa Esecuton, 

Williams on Executors, pt 3, bk. pt. 1, bk. 5, c. 2, s. 1. 
l,c.2. (9) Uid. pt. 2, bk. I, ch. 1. 

(/) In the goods oj Gill, 1 
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in preference to all otbers of the same degree (p). But 

the surpluSi after payment of the debts, must be distri* 

buted amongst the relatives of the intestate in proportions 

to be hereafter mentioned. In order to enable the ad- Administrator** 

ministrator to inform himself of the state of the assets, ^^ ^' 

and to pay the debts of the deceased, the same period 

of a year from the time of the decease as is allowed to 

an executor is also given to the administrator before he 

can be required to make any distribution (9). But, 

notwithstanding this delay, the interest of the persons 

entitled to the surplus vests in them from the time of 

the decease of the intestate; so that in case any of 

them should die within a twelvemonth after the decease 

of the intestate, the share of the person so dying will 

pass to his own executors or administrators (r). 

In some instances administration is granted for a Limited admi- 
limited purpose, or confined to a given time. Of this '***'™**°°' 
we have already had an instance in the case of admi- 
nistration d^rante minare etate^ when the sole executor Durante minore 
named in a will is under age (5); and the same sort of "^^''*^- 
administration is granted on intestacy, in case of the 
minority of the next of kin(0* 3o if the executor or 
next of kiui as the case may be, should be out of the 
realm at the time of the decease of the testator or intes- 
tate, the ecclesiastical court will grant a limited admi- 
nistration durante absentia, which will expire the moment Durante ab- 
of the return of such executor or next of kin. And if *® 
the executor should prove the will, and afterwards go 
to reside out of the jurisdiction of the English courts, 
the ecclesiastical court, which granted probate of the 
will, is empowered by act of parliament (m) to grant 

ip) Warner y, Wamfard, Hob. Wms. 442. 
127; Williams on Executors, pt. (s) AntCy p. 238. 
3, bk. 2, ch. 2, a. 6. \t) Williams on Executorf, pt. ^ 

(q) Stat. 22 & 23 Car. II. c. 1, bk. 5, cb. 3, s. 3. 
10, 8. 8. (tt) Stot. 38 Geo. III. c. 87, 

(r) Edwardt ?. Freeman^ 2 P. ss. 1 — 5. 
82 
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administration^ at the end of a year from the testator's 
deaths limited for the purpose of the administrator's 
being made a party to a bill in chancery for carrying the 
decree of that court into effect ; but where there are no 
proceedings in chancery, the act does not apply (:r). 
PcDdeDte lite. Again, when a suit concerning the right of administration 
is pending in the ecclesiastical court, if the effects of 
the deceased are in the meantime in jeopardy, that 
court will appoint some fit person as an administrator 
pendente lite, to collect and take care of the estate ; for 
which purpose he may maintain actions to recover the 
debts due to the deceased ; but he has no authority to 
Cum tesuunento make any distribution ( y )• So if a will should have been 
aiin«xo. made, but the executors should have renounced, or died 

before their testator, the ecclesiastical court will appoint 
the person having the greatest interest in the effects, 
generally the residuary legatee, to administer the same 
according to the directions of the will, in which case 
the administration granted is termed an administration 
cum testamento annexo with the will annexed (z). 

Court from With regard to the court from which administration 

iraiioa\h!ould' ought to be taken out, the same rule of bona notabilia 
be ukcD out. which governs the probate of wills (a) decides also the 
Stamp duty on taking out of letters of administration. Letters of ad- 
ministration are also, as well as probates, liable to the 
payment of an ad valorem stamp duty on the value of 
the personal estate of the deceased within the jurisdic- 
tion of the spiritual judge who grants the administra- 
tion; but the duty on letters of administration, where 
there is no will, is after a higher rate than the duty on 
probates, or on letters of administration with the will 
annexed (6). A heavy penalty is imposed by the Stamp 

(j) Williams on Executors, pt. {z) Ibid, pt. 1, bk. 5, ch. 3, 

1, bk. 5, ch. 3, 8. 5. s. 1. 

{y) Ibid. pt. 1, bk. 5, ch. 3, (a) See ante, p. 242. 

s. 4. (6) Stat 55 Geo. III. c. 184. 
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Act on any person who shall take possession of, or in 
any manner administer any part of the personal estate 
of any deceased person, without obtaining probate or 
administration within six calendar months after his or 
her decease, or within two calendar months after the 
determination of any sait or dispute respecting the will 
or the right to administration (c). The same exemptions Exemptions, 
from duty in favor of seamen, marines and soldiers, and 
also in favor of small depositors in savings' banks, 
which have been established, with respect to the pro- 
bate duty (d)y apply also to the duty on letters of admi- 
nistration. 

The office of administrator is not transmissible, like Office of admi* 
the office of executor. On the decease of an adminis- tmnsmtiBible? 
trator, before he has distributed all the effects of the in- 
testate, a new administrator must be appointed; for the 
administrator or executor of such administrator has no 
right to intermeddle. So if an executor should die in- 
testate, without having completely distributed his tes- 
tator's effects, an administrator must be appointed to 
distribute, according to the will of the testator, such of 
his effects as were not distributed by the deceased exe- 
cutor (e). In each of these cases, the administration Administration 
granted is called an administration de bonis non admi- ' ^"'^ ^^"* 
nistratis, of the goods not administered, or, more shortly, 
de bonis non if). 

The application of an intestate's effects, after payment Statutes of Dis- 
of his debts, is now regulated by statutes of the reign *" "***^°' 
of Charles II. and James II. (^), commonly called the 

(r) 100/., and ten per cent, on (/) Willianis on Exon. pt. i. 

the stamp duty. Stat. 55 Geo. bk. 5, ch. 3, s. 2. 

III. c. 184, B. 37. (g) 22 & 23 Car. II. c. 10; 

(d) Ante, p. 244. 1 Jac. 11. c. 17, s. 7 ; see Watkins 

(c) Shep. Touch. 465; Wil- on Descents, Appendix, 257, et 

liams on Exors. pt. i. bk. 3, ch. 4. $eq» 4th edit. 
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Widow*! share. 
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children. 



Aod Ihtir de- 

sceodaDts. 

AdvaDceroeDts 
to be accounted 
for. 



Father of inteS' 
tate. 



Mother, bro- 
thers and sisters. 



Btatutes of Distribution, by which statutes the rights of 
the relations of the deceased appear to have been first 
definitively ascertained, and rendered legally available. 
Under these statutes, if the intestate leave a widow and 
any child or children, or descendant of any child, the 
widow shall take a third part of the surplus of his 
eflnects. If he leave no child, nor descendant of any 
child, she shall have a moiety. In this respect, the dis-* 
tribution is the same as took place under the ancient 
law. The husband of a married woman is entitled to 
the whole of her effects (h). If the intestate leave chil- 
dren, two-thirds of his effects if he leave a widow, or 
the whole if he leave no widow, shall be equally divided 
amongst his children, or, if but one, to such one child. 
But the descendants of such children as may have died 
in the intestate^s lifbtime, shall stand in the place of their 
parent or ancestor (i). Such children, however, as have 
been advanced by the parent in his lifetime must bring 
the amount of their advancement into hotchpot, so as 
to make the estate of all the children to be equal, as 
nearly as can be estimated. But the heir at law, not- 
withstanding any land he may have by descent or other- 
wise from the intestate, is to have an equal part in the 
distribution with the rest of the children, without any 
consideration of the Value of such land(*). If the in- 
testate leave no children or representatives of them, his 
fether, if living, takes the whole ; or, if the intestate 
should have left a widow, one-half. If the father be 
dead, the mother, brothers and sisters of the intestate 
shall take in equal shares (Q, subject, as before, to the 
widow's right to a moiety; and brothers or sisters of 
the half blood have an equal claim with those of the 
whole blood (m). If any brother or sister shall have 



(A) Stat. 29 Car. 11. c. 3, a. 25. 

(i) See Burton's Compendium, 
pi. 1402. 

(k) Stat. 22 & 23 Car. 11. c. 
10, 8. 5* 



(/) Stat. 1 Jac. II. c. 17, s. 7. 

(to) Jessopp V. Watson, 1 My. 
& K. 665 ; Burnet v. Mann, 1 
My. & K. 672, n. 
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died in the lifetime of the intestate, leaving childreni 
such ehtldren shall stand in ioeo parentis, provided the 
mother or any brother or sister be living {«). If there 
be no brother or sister, nor child of such brother or sis- 
ter, the mother shall take the whole, or, if the widow be 
living, a moiety only, as before ; but a stepmother can 
take nothing (o). If there be no mother, the brothers 
and sisters take equally, the children of such as may be 
dead standing in loco parentis. Beyond brothers' and Next of kin. 
sisters' children, no right of representation belongs to 
the children of relatives with respect to the shares which 
their deceased parents would have taken. And if there 
be neither brother, sister, nor mother of the intestate 
living, his personal estate will be distributed in equal 
shares amongst those who are next in degree of kin- 
dred to him. 

In tracing the degrees of kindred, in the distribution Degrees of 
of an intestate's personal estate, no preference is given acioStog'to ^ 
to males over females, nor to the paternal over the ma- the civil law. 
temal line (p), nor to the whole over the half blood, as 
in the case of descent of real estate ; nor does the issue 
stand in the place of the ancestor. The degrees of kin- 
dred are reckoned according to the civil law, both up- 
wards to the ancestor and downwards to the issue, each 
generation counting for a degree (j). Thus from father 
to son, or from son to father, is one degree ; from grand- 
ftither to grandson, or from grandson to grandfather, is 
two degrees ; and from brother to brother is also two 
degrees, namely, one upwards to the father, and one 
downwards to the other son. So from uncle to nephew 

iH)Lhjfdv. Tench, 2\b9. ten, (p) Moor y. Barham, 1 P; 

215 ; Durant v. Pretiweod^ 1 Atk. Wms. 63. 
454; West, 448. (y) Mentne^ v. Pett^, Pre. 

(o) Duke of Rutland y.Duchess Cha. 693; Wallis v. Hodson, 2 
ofRuilandy2V,Wm8,2l6. Atk. 117; 2 Black. Cora. 504, 

515. 
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is three degrees, one upwards to the common ancestor, 
and two downwards from him ; and from nephew to 
uncle is also three degrees, two upwards and one down- 
wards. If therefore there be neither issue, father, 
brother, sister nor mother of the intestate living, such 
persons as are his next of kin, according to the rule 
above laid down, are entitled in equal shares per capita 
to his personal estate, subject to his wife's right to a 
moiety, should she survive him. As the kindred be- 
comes more distant, the number of persons entitled, if 
living, as well as the difficulty of proving their respec- 
tive pedigrees, becomes prodigiously augmented. *' It 
is at the first view astonishing," says Blackstone (r), 
" to consider the number of lineal ancestors which 
every man has within no very great number of degrees: 
and so many different bloods is a man said to contain 
in his veins as he hath lineal ancestors. Of these he 
hath two in the first ascending degree, his own parents: 
he hath four in the second, the parents of his father 
and the parents of his mother : he hath eight in the 
third, the parents of his two grandfathers and two 
grandmothers : and, by the same rule of progression, 
he hath an hundred and twenty-eight in the seventh ; 
a thousand and twenty-four in the tenth; and at the 
twentieth degree, or the distance of twenty generations, 
every man hath above a million of ancestors, as com- 
mon arithmetic will demonstrate." The number of col- 
lateral relations who may claim through such ancestors 
is of course far more numerous. 

Cusiome of The estates of intestate freemen of the city of Lon- 

London and Jqh (^)^ ^^^ q{ persons having their fixed or general 

residence within the archiepiscopal province of York 

(excepting the diocese of Chester), are distributed ac* 

cording to peculiar customs, apparently derived from 

(r) 2 Black. Com. 203. (s) Onshiv v. Onshwi 1 Sim. 18. 
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the ancient mode of distribution (i). Some parts of Wales. 
Wales also appear to be still subject to peculiar customs 
of distribution : for these several customs^ though post- 
poned to the right of testamentary disposition by the 
statutes to which we have already referred (u), were 
nevertheless not abolished by those statutes in the event 
of no will being made. • 

The shares of persons claiming any personal estate Duty on shares 
of the amount or value of 20/- or upwards under an l^^l"^ intestate a 
intestacy, are subject to the same duty as legacies to 
persons of the same degree of kindred (x). If there The crown. 
be no next of kin, the crown, by virtue of its pre- 
rogative, will stand in their place, but subject always 
to the widow's right to a moiety in case she should 
survive (y ). 

The division of the personal estate of an intestate, 
effected by the Statute of Distributions, is remarkable for 
its fairness. The only provision which might be amended Place of the 
is that which places the half-blood on an equality with 
the whole. A corresponding equality in interest and 
feeling but rarely exists in actual life. The proper place 
for the half-blood appears to be that now assigned to 
them in the descent of real estate, according to the 
recommendation of the Real Property Commissioners, 
namely, next after those of the same degree of the whole 
blood {z). The appointment of an executor or adminis- 
trator, in whom the whole personal property is vested, 
with full power of disposition, tends greatly to simplify 
the title to leasehold estates and other property of a 
personal nature. It could be wished, however, that the 

(0 Williams on Executors, pt. (y) Cave v. Roberts, 8 Sim. 

3, bk.4, ch. 2. 214. 

(u) Ante, p. 233. (z) See Principles of the Law 

(x) Stat 55 Geo. III. c. 184. of Real Property, 77. 
See ante^ p. 260» 
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office of an administrator were transmissible in the same 
manner as that of an executor. And the circumstance 
of the personal estate of deceased persons being under 
the jurisdiction of the ecclesiastical courts^ is not one 
of the considerations which would induce a preference 
of the system adopted in regard to the personal pro- 
perty of an intestate, over that which exists with respect 
PoiDts ID which to his real estate. In other respects, however, the dis- 
pitfereX to" tribution of personal estate on intestacy approaches far 
detctnt. more nearly to the disposition which the deceased him* 

self would probably have made, than the descent of real 
property, either at the common law or according to the 
custom of gavelkind. A person possessed only of small 
landed property usually devises it to trustees for sale^ 
with full power to give receipts to purchasers, and directs 
the division of the produce by his trustees amongst his 
children in such shares as he may think just, with re- 
gard to the provision already made for any of them in 
his lifetime. He does not leave bis younger children 
to beggary in order that his whole property may de« 
volve to his eldest son according to the course of the 
common law, a course pursued, as the author believes, 
in no other civilized country in the world (a). Neither 
does he leave it to all his sons equally in undivided 
shares, thus inflicting an injustice on his daughters, and 
allowing all plans for the improvement of the lands to 
be checked by one dissentient voice, unless a partition 
should be resorted to, by which the property would be 
split up into parcels too small for the convenience of 
agriculture. If by any accident a man should die with* 
out making his will, it would seem to be the province 
of an equitable legislature to make such a dispoution of 
his property as would, in ordinary circumstances, most 
nearly correspond with his intention. It is true that 
when property is large, it is usually entailed on the eldest 
son and his issue, subject to moderate portions for the 

(«) Co. Litt. 191a, n.(l), vi.4. 
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younger children. This custom of primogeniture is Primegtnitvre. 
suited to the institutions of our country^ and to the 
habits of the class to which large landed property usu* 
ally belongs, and the author has no wish to see it dis* 
turbed. The settlements, however, by which these en- 
tails are created are more frequently made by deed than 
by will. They almost invariably contain provisions for 
the portions of younger children, varying in amount 
with the value of the property ; and, whether made by 
deed or will, they are usually long and intricate in their 
nature, providing for the numerous contingencies which 
may arise under the peculiar circumstances of each 
fitmily. Nothing in fact can be more different than the 
devolution of an estate to the eldest son under a family 
settlement, and the descent on an intestacy to the eldest 
son as heir at law. In the one case he takes subject to 
the proper claims of the other members of his family ; 
in the other he is bound to them by n6 obligation at alL 
There seems to be no method of making, in case of 
intestacy, any sort of disposition of landed property 
which might be reasonably simple, and at the same time 
resemble an ordinary fkmily settlement. If such a set* 
tlement be not made by deed, the owner has ample 
power of effecting the same object by his will. Intes- 
tacy, in fact, rarely happens to the owner of large landed 
property. The property which descends to heirs under 
intestacies, though large in the aggregate, is generally 
small in individual cases. When the wishes of all can- 
not be consulted, that which would have been the wish 
of the generality of intestates ought apparently to form 
the foundation of the rule. From a consideration of 
these circumstances the reader may perhaps be induced 
to think) that if, in case of intestacy, the rules for the 
devolution of real and personal estate were identical, 
and with some slight variations similar to those which 
now exists as to pereonalty, the law on this subject 
would be rendered both more simple and more just. 
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The descent of real estate to distant heirs, and the 
devolution of personalty to distant kindred, involve an 
amount of learning and litigation, the abolition of which 
would perhaps be desirable. The family and near re- 
lations of an intestate have generally claims upon his 
bounty, which ought not to be disappointed by the acci- 
dent of his decease without making a will. But distant 
relatives have seldom any such claims, nor consequently 
any expectation of such claims being fulfilled. To with- 
hold from them, therefore, that which they had never 
expected to enjoy, would not be to inflict a loss. Under 
the present system, the property of an intestate who has 
no near relations, is not uufrequently frittered away in 
expensive contests between opposing claimants, or else 
it devolves unexpectedly upon persons who, for want of 
previous education, are unable to make use of it with 
benefit either to themselves or to the community. In 
a country so heavily burdened as our own, any addition 
to the public income, not having the pressure of a tax, 
would be a very desirable acquisition. Such an addition 
might, as it appears to the author, be very properly 
made by the devolution to the public of the properties 
of intestates having none but distant relatives. The 
country in which a man has lived, and in which his 
property has been acquired, or at any rate protected, 
has certainly some claims upon him, — claims which 
seem preferable to those of the man who, in the case of 
real estate, founds his title on his descent from the most 
remote male paternal ancestor of the intestate (6), or 
who claims a share in the personalty because he chances 
to be a survivor amongst the multitude standing in the 
fifth or sixth degree of a series of kindred, which in- 
creases, as it grows distant, in geometrical progression. 



(6) See Principles of the Law of Real Property, 78. 
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CHAPTER V. 

OP THE MUTUAL RIGHTS OF HUSBAND AND WIPE. 

Marriage being essential to the welfare of the com- 
munity, and also involving important consequences to 
the individuals concerned, is not on the one hand al- 
lowed to be unduly restrained, nor on the other to be 
brought about by unfair means. 

Amongst the many striking differences between the Restraiotoon 
laws of real and personal property, by which our legal '"^""S;^* 
system is complicated, will be found the rules relating 
to attempted restraints on marriage. Real estate is 
governed by the rules of the common law; but personal 
estate when bequeathed by will has, as we have seen (a), 
long been subject to the jurisdiction of the ecclesiastical 
courts. These courts have adopted, with some modifi- 
cation, the rules of the civil law, which is more favour- 
able than the common law of England to liberty of 
choice in marriage. Hence it follows that some restric- 
tions on marriage, which are valid when appUed to a 
gift of real estate, are void when attempted to be im- 
posed on a gift of personal property. The rules re- 
specting real and personal estate so far agree that a 
condition annexed to a gift of either that a man shall 
not marry at all is void (i). But a gift of either by a 
husband to his wife during her widowhood is valid (c); 
neither would a gift of the income of property to a single 
person until marriage, with a gift over on marriage, 

(a) Ante, p. 241. & Cr. 145; Morley v. Rennold- 

\b) Shep. Touch. 132 ; Perrin son, 2 Hare, 570. 

V. Lyon, 9 East, 170, 183; Risk- (c) Barton v. Barton, 2 Vem. 

ton V. Cobb, 9 Sim. 615 ; 5 My. 308. 
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Marriage with- 
out conwDt. 



appear to be invalid (J). When^ however^ a gift is made 
with a condition that it shall be forfeited if the donee 
marry without the consent of certain trustees or other 
persons, the diflFerence between the laws of real and 
personal estate becomes conspicuous. If the gift be of 
real estate, or of money charged on real estate, it will 
cease on the event of marriage without the required 
consent(«). But if it be a bequest of personal property, 
the conditioa is regarded as merely in terrarem and 
void (/), unless accompanied by a bequest over to some 
other person on the marriage taking place without con* 
sent(^); so that the legatee will be entitled to retain the 
legacy, notwithstanding his or her marriage without 
consent^ unless on that event it be expressly given in 
some other manner. Such conditions in bequests of 
personalty when unaccompapied by a gift over are 
called in terrorem, because, says Lord Eldoui ^^they are 
supposed to alarm persons, when we know they ooataiu 
no terror whatsoever (A)." 



Marriage bro- 
cage. 



In order to prevent marriages from being unfairly 
obtained s it is a rule of equity that all contracts for re-* 
ward for procuring marriages (called marriage brocage) 
are void (i). And if a parent or guardian should stipulate 
for any private benefit for the marriage of his child or 
ward, such stipulation would be void, and money ac- 
tually paid under it would be decreed to be refunded (*). 



Marriage settle- 
ments. 



Fevv marriages are now contracted between persons 



(d) See Right d. Compton v. 
Compton, 9 East, 267; Morley v. 
Reanoldion, 2 Hare, 570, 580. 

(e) Heyniik v. Martiny 3 Atk. 
330, 333. 

(/) Belkiii V. Ermine, 1 Cha. 
Ca.22. 

(g) Stratton v. Gr^m^h^ Vern. 
357; Harvey v. Astoriy 1 Atk. 



361 ; Clarke v. Parkery 19 Vea, 
1, 13. 

(A) 19 Ves. 13. 

(*) BuH V. PoU^, 3 Leviw, 
411 ; Shower's Par. Cases, 76. 

(k) 1 Fonblanque ou Equity, 
262; Smith v. Bruning, 2 Vera. 
392. 
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posseSBing any amount of property, without a previous 
settlement of such property being made, in some stipu- 
lated manner, for the benefit of the intended husband 
and wife and the children of the marriage. As marriage 
is a valuable consideration (if), such settlements are 
binding on both parties if of full age. But if either Notbindiagon 
husband or wife should be under age, the settlement P"*^*^"" *'*^** 
will not be binding on him or her(t»), although the 
other party, if of full age, will be bound by it (»). And 
if both of them should be under age, neither of them 
will be bound by it. The oircumstanoe of the settle-^ 
ment of an infant's personal property being fair and 
reasonable, and made with the approbation of his or her 
guardians, was formerly considered as giving it vali-^ 
dity(o); but this oircumatance seems now to have no 
weight. It has, however, been decided that a compe- 
tent legal jointure (p) settled on the intended wife, then 
an infant, with the concurrence of her guardians, in lieu 
of her right to dower out of her husband's freehold 
lands, and in lieu of her distributive share of his per- 
sonal estate in the event of his intestacy, was sufficient 
to deprive her both of her dower and of her distributive 
ehare in her husband's personalty (9). When the in- 
tended wife only is an infant, a settlement of her per- 
sonal estate in possession is valid, on account of the 
interest which, as we shall see, the law gives to the 
husband in such personal estate. The settlement in 
such a case is in fact not made by the wife, but by the 
husband, who, being adult, is bound by its provisions 

(/) An$€i p. 63. (o) 2 Roper's Husband and 

(tn) EllUoH ▼. Elmn, 13 Sim. Wife, 26. 

309 J Le Vasseur v. Scratton, 14 (p) See Principles of the Law 

Sim. 116. of Real Property, 174. 

(n) Dunifbrd v. Lan$, I Bro. (q) Earl qf Bu^ingham v. 

C. C. 106; MUner v. Lard Hure- Drury, 3 Brown's Par. Cas. 492. 
wood, 18 Ves. 299. 
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to the extent of the interest which he would have taken 
had no settlement been made (r). 

Ancient rights If no settlement be made, the principles which govern 
wife?* *° ^^^ rights of husband and wife to personal property 
must still be traced to the circumstances of ancient 
rather than of modern times. In ancient times landed 
property was by far the most important; and the wife 
was accordingly entitled to a provision out of the lands 
of her husband, in the event of her surviving him, which 
no alienation that he could make, nor any debts which 
he might incur, were able to set aside (s). But in those 
days personal property was of too insignificant a value 
to be the subject of any such provision. And if a wo- 
man now marry without a settlement, she has still no 
claim on her husband's personal estate, however large, 
unless he should happen to die intestate, in which case, 
as we have already mentioned, she is entitled to a third 
or a half of what he may leave, according as he may or 
may not leave issue surviving him. A husband, on the 
other hand, was in ancient times considered absolutely 
entitled to such personal chattels as his wife might 
possess. In this respect the law was then both simple 
and sufficient. By the act of marriage, the wife placed 
herself under the coverture or protection of her husband. 
She became in the law French of those days a feme 
covert. Thenceforth all demands to which she was 
personally liable were to be answered by her natural 
protector. The wife was considered as merged in her hus^ 
band, and both were regarded as but one person {t). So 
long therefore as the coverture continued, that is, during 
the joint lives of the husband and wife, the husband 
was absolutely entitled to all personal property which 

(r) TroUope v. Lintony 1 Sim. of Real Property, 172. 
&Stu.477,485. (0 Birf. 164. 

($) See Principles of the Law 
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his wife might acquire, and was also liable to the pay- 
ment of all debts which she might previously have 
incurred. These simple principles still pervade the law 
relating to the husband's interest in his wife's personal 
estate, although the several different species of personal 
estate to which modern civilization has given rise, con- 
joined with the rules of equitable administration laid 
down by the Court of Chancery, have given to this 
branch of law a perplexity unknown to the simple, 
though somewhat harsh, rules of our ancestors. 

In the first place then, personal property of the an- The wife's chai- 
cient kind, namely, chattels personal or moveable goods, ^foSTto^ber 
belonging to the wife at the time of her marriage, or hasbaod. 
given to her afterwards, become the absolute property 
of her husband in the same manner precisely as if they 
had been originally his own, or had been subsequently 
given to him {u). He may dispose of them as he pleases 
in his lifetime or by his will; they will be subject to his 
debts ; and if he should die intestate, the wife will have 
no further claim to them than to any other of his 
effects. 

The only exceptions to this sweeping rule are the wife's Paraphernalia. 
paraphernalia, so called from the Greek irupa^spvyj, being 
things to which the wife is entitled over and above her 
dower. The wife's paraphernalia consist of her apparel 
and ornaments suitable to her rank and degree (x) ; 
and gifts made by the husband to his wife of jewels or 
trinkets to be worn by her as ornaments are considered 
as part of her paraphernalia (y). These articles, equally 
with the wife's other personal chattels, may be disposed 

(u) Co. Litt. 300a, 351b; Husb. and Wife, 140; 11 Vin. 

Bac. Abr. tit. Baron and Feme, Abr. tit Executors (Z. 5.) 

(C) 3 ; 1 Rop. Husb. and Wife, (y) Graham v. Londonderrif, 

169. 3 Atk. 394. 

(x) 2 Bl. Com. 436 ; 2 Rop. 
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of by the husband in his lifetime (e)> and^ with the ex- 
ception of the wife's necessary clothing, are also liable 
to his debts (a). The wife also herself has no power to 
dispose of them by gift or will during her husband's 
lifetime (&). But paraphernalia differ from the wife's 
other personal chattels in^ this respect, that the hus- 
band, though he may dispose of them in his lifetime, 
has no power to bequeath them away from his wife by 
his will(c). Gifts of jewels or trinkets made to the 
wife by a relative of friend, either upon or after her 
marriage, will generally be considered in equity as in- 
tended for her separate we (J), in which case they will 
not be reckoned amongst her paraphernalia, but will, 
as we shall hereafter see, be exempt from the control 
and debts of her husband, and may be disposed of by 
the wife in the same manner as if she were unmarried. 

Cbotes in With regard to such of the wife's personal estate as 

is not in possession, but for which she has only a right 
to sue, the rights of the husband are different, according 
as the proceedings against the persons liable to be sued 
must be taken in a court of law or of equity. Property 
of this nature, as we have already seen (e), is termed in 
law French choses in action: such as may be recovered 
by action at law are called legal choses in action, and 
such as must be recovered by suit in equity are called 
equitable choses in action. With regard to each of 
them, the rights of the husband are of a different kind, 
although in each the same rule applies, that if he can 
get them into his possession during the coverture he 

(i) IbU. ; 2 Rop. Husb. and (c) Tipping v. Tfyw^, 1 P. 

Wife, 141. Wms. 730 ; Nortkey v. Northfy, 

(«) 2 Bl. Com. 436 ; Ridoutv. 2 Atk. 77. 

Earl of Plymouth, 2 Atk. 104; {d) Graham V. Londimderry, 8 

Lord Teumthend v. Windham^ 2 Atk. 394 ; 2 Rop* Httsb. and 

Ves. sen. 1, 7. Wife, 143. 

(6) 2 Rop. Hiisb. and Wife, 1 41 . («) Ante, p. 4. 
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ha« a right to kteep them, otherwise they will still be- 
long to his wife(/). 

Legal choses in action consist principally of debts Legal choscs 
due to the wife, and secured or not by bond, or by bills *^ *^'^^"- 
or promissory notes. Of all these the husband has a 
right to receive payment, and should payment be re- 
fused him, he may sue for them in the joint names of 
himself and his wife {g) ; but bills and notes of the wife 
payable to order being transferable by indorsement, 
may be indorsed by the husband alone (^), or sued for 
in his own name (i). All such legal choses in action as 
accrued to the wife after her marriage, may be sued for 
by the husband, either in the joint names of himself 
and his wife, or in his own name only (ft) ; but if the 
wife has really no interest he cannot of course make 
use of her name (0- If the husband should sue in the 
joint names of himself and his wife, the benefit of the 
judgment of the court will in case of his decease sur- 
vive to her (m) ; but if he sue in his own name the 
benefit of the judgment will form part of his own per- 
sonalty. If however the husband should not have re- 
ceived the money in his lifetime, or should not have 
obtained judgment for it in his own name, his wife will, 
on his decease, be entitled by survivorship to the chose 
in actiori so remaining still unreduced into posses- 
sion (n) ; and bills and notes form no exception to this 

(/) 2 Bl. Com. 434; 1 Wms. & EI. 30. 

on Executors, pt 2, bk. 3, ch. 1, (») Burroughv, Mass, 10 Bam. 

8. 3. & Cress. 558. 

(g) 1 Hop. Husb. and Wife, (Jz) 1 Rop. Husb. and Wife, 

213, 214; Sherringlon v. Yates, 213. 

12 Mee. & Wels. 855. In this (/) Abbot v. Bhfield, Cro. Jac. 

case the note was not payable to 644. 

order, and therefore not nego- (m) 1 Vem. 396 ; 1 Rop. 

tiable. Husb. and Wife, 212. 

{h) Mmon V. Morgan, 2 Ad. (n) Co. Litt. 351 b. 
t2 * 
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Hssband sur- 
viving must 
take out ad- 
roinistratioD. 



Exception. 



rule (o). But^ if the wife should die before her hus- 
band, these choses in action, still remaining unreduced, 
will form part of her pei-sonal estate ; and her husband 
must take out administration to her eflPects before he 
can proceed to recover them ( p) : when recovered, they 
will, with the rest of her personalty, belong to himself 
absolutely, after payment of her debts (9). The only 
exception to this rule occurs in the case of the husband 
being entitled, in right of his wife, to " any estate in fee 
simple, fee tail, or for term of life, of or in any rents or 
fee farms," in which case the husband, after the death 
of his wife, is empowered by statute (r) to recover the 
arrears accrued to his wife before marriage, by action 
of debt or distress. But this provision does not apply 
to the rents reserved upon leases for years (s). 



Equitable 
choaes in action. 



Equitable choses in action consist principally of lega* 
cies, residuary personal estate of testators, and money 
in the funds. But all kinds of property, including, as 
is now decided, both freehold estates (t) and chattels 
real (u), vested in trustees who are answerable only to 
the Court of Chancery, are subject to a rule of equity, 
by which equitstble choses in action are mainly distin- 
guished from such as are merely legal. This rule is as 
follows: that the Court of Chancery will not assist, nor, 
if the wife should dissent, will it allow the husband to 
recover or receive any property of his wife exceeding in 
amount the sum of 200/., and recoverable only in that 



(0) Richards v. Richards, 2 
Barn. & Add. 447; Caters v. 
Madeley, 6 Mee. & Wels. 423 ; 
Hart V. Stephens, 6 Q. B. 937; 
Scarpellini v. Atcheson, 7 Q. B. 
864. 

(p) 1 Rop. Husb. and Wife, 
205 ; see Betts v. Kimpton, 2 B, 
& Adol. 273. 



(9) Stat. 29 Car. II. c. 3, a. 2A, 
ante, p. 262. 

(r) Stat. 32 Hen. VIII. c 37, 
s. 3. 

(fi) Prescott V. Boucher, 3 Barn. 
& Adol. 849. 

(t) Sturgis V. Champneys, 5 
Myl. & Cr. 97. 
(11) Hanson v. Keating, 4 Hare^ 1 . 
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court, without his settling a due proportion of such pro- 
perty on his wife and children. The right of the wife 
to such a provision is termed the wife*s equity for a Wife^seauity 
settlement (x). The proportion settled on her is most fo'*"*^"®"*"** 
frequently one-half (y); and sometimes the court has 
gone so far as to require a settlement of the whole 
fund (z). Although the children are usually inserted in 
the settlement, yet the right is personal to the wife, and 
may be waived by her (a) ; nor will it survive to the 
children in case of her decease before the court has 
made its decree {b) ; but if she die after the decree, it 
will still be carried into effect for the benefit of the 
children (c). This rule of the Court of Chancery is 
founded on one of the maxims of equity, that he who * 

would have equity must do what is equitable (d) ; and 
the court possesses, in its Master's offices, machinery 
adapted for carrying the rule into effect. If, however, as 
most frequently happens, the husband can obtain from 
the executor or trustee of the fund in question payment of 
it to himself, without the assistance of the court, he has 
a right to do so, and in this case the wife's equity is at 
once excluded ; and if the time of payment has arrived, 
the executor or trustee may safely pay over the fund to 
the husband, unless the wife should have already filed 
her bill in Chancery to enforce her right to a settle- 
ment (e); and the receipt of the fund by the husband, 

(j) 1 Rop.Husb. and Wife, 256 Lea, 6 Mad. 330; WhitUm v. 

et seq. Sawyer, 1 Beav. 593. 

{y) \ Rop. Husb. and Wife, {h) De la Garde v. Lemprieret 

260 ; Archer v. Gardiner, 1 C. P. 6 Beav. 344, overruling Steinmitz 

Coop. 340. V. Halthin, 1 Glyn & Jam. 64. 

(j?) Brett V. Greenwell, 3 You. (c) Groves v. Clarke, 1 Keen, 

& Coll. 230; Gardner Y.Marshall, 132 ; S. C. Graves v. Perkins, 6 

14 Sim. 575. See hov^ever Napier Sim. 584. 

V. Napier, 1 Dm. & War. 407. (c/) 2 P. Wms. 641. 

(a) Murray v. Lord ^libank, {e) 1 Rop. Husb. and Wife, 

13 Ves. 6. But the wife having 273; Murray v. Lord Elibank, 

ohce insisted on her right cannot 10 Yes. 90. 
afterwards waive it: Barker v. 
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Efect of the 
busbaDd's as- 
signmeDt. 



AssizDinent of 
wife^ revcr- 
sionaiy cboses 
in actioo. 



Example. 
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when it has thus become payable^ is ^Isa au effectual 
bar to the wife's right by 8urYiYorship(/). 

If the husband} instead of obtaiaio^ pay^aent of the 
fund} should assign it to a third person (g), or if he 
should become bankrupt or iusolvent (A); his assignee 
will take, subject to the wife's equity for a settleqient, in 
the same manner as if no assignment had been made. 
And if the husband should die before the ass^nee has 
got possession of the fund, leaving his wife surviyidg, the 
wife's right by suryivorship will prevail over the title of 
the assignees, whether in bankruptcy or insolvency (1)9 
or for valuable consideration {j). 

If the wife should be entitled to any chose in action, 
whether legal or equitable, of a reversionary nature, that 
is, not immediately recoverable, the effect of an assign- 
ment by the husband will be different under different 
circumstances. The wife, of course, cannot assign, for 
by the act of marriage she deprives herself of all power 
so to do; ^d the husband can only assign to another the 
interest to which he may be entitled himself. &jtppose 
therefore that the wife is entitled^ on the death of A. a 
person now liviog, to a sum of stock standing in the 
names of trustees, and that her husband should make 
an assignment of this reversionary interest to B., a pur- 
chaser. The benefit which will accrue to B. by virtue 
of this assignment will vary according as the husband, 
the \yif(?, or A-; the tenant for li^, may happen to die 



(/) 1 Bop. Husb. and Wife, 
220; JReesv.KeifA, 11 Sim.383. 

(g) 1 Roper's Husban^ and 
Wife, 271 ; Malcolm v. Charles- 
worth, 1 Keen, 73, 74- 5ut when 
the wife has only a lif^ interest, 
she is not entitled to a settlement 
as against a particular assignee for 
valuable consideration ; Elliott v. 
Cordelly 5 Madd. 149; Stanton 



V. Hall, 2 Russ. & M. 175, 182. 

(A) 1 Roper's Husband and 
Wife, 298. 

, (i) Fierce v. Thomelif, 2 Sim. 
1*67. 

(j) Hulchings v. Smith, 9 Sim. 
137 ; Ellison \. Elwin, 13 Sim. 
309; Ashby v. Ashbi/, 1 Coll. 553; 
Le Vasseur v. Scratton, 14 Simi 
116. 
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first. If tbe busband sbould die first, B. will lose bis 
purchase; for the wife, having survived her husband, 
will now on the death of A. be entitled to the stock, 
which has never been reduced into the possession of 
her husband, or of B«, his assignee (A). If A. should 
die first, B, may then obtain a transfer of the stock, if 
the trustees choose to transfer it to him, and if the wife 
should not have filed a bill to enforce her equity to a 
a^tlement. But if the trustees should refuse to transfer 
without the direction of the Court of Chancery, oap if the 
wife should insist upon her right, then B. will, as we 
have seenCOy most probably obtain only half of the 
fund for his own benefit, and will be ob^ed to settle 
the other half on the wife and children. If, however, 
the wife should die first, then this chose in action, re- 
maining unreduced into possession, will, like a legal 
chose in action under the same circumstances (m), remain 
part of the wife's personal estate ; and the husband, on 
taking out administration to his wife, will be bound by his 
previous assignment. B. will accordingly in this single 
event obtain the whole fund, subject however to the 
wife's debts, if any. It has recently been decided that 
if an asft^nm^it can be obtained from the tenant for 
Hfe, of his hfe interest in a fund circumstanced as above 
mentioned, to the married woman entitled to the rever- 
sion, she will be in the same situation as if the whole fund 
had been originally held in trust for her absolutely ; and 
that after such an assignment, the whole fund may there- 
fore be transferred to the husband (n>. But it is contrary 
to the general principles of equity to allow the rights of 
parties to be affected by any merger or extinguishment 
of interests ; and the doctrine in question has not met 
with the approbation of every branch of the court (p), 

(k) Purdew ▼. Jackson, 1 Russ. 592 ; Hall v. Hugonin, 14 Sioi. 

1 ; Honner v. Morton, 3 Russ. 65. 595 ; Bishopp v. Colebrook, V. C. 

(/) Ante, p. 277. E. 11 Jur. 793. 
(m) Ante, p. 276. (o) Whittle v. Henning, Rolls^ 

(n) Creed v. Perry, 14 Sim. 12 Jurist, 298. 
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Husband's lia- 
bility to his 
wife's debts. 



The same principle of the merger of the wife in the 
husband^ which gives him such important rights in her 
personal estate, renders him also answerable for all the 
debts and liabilities of his wife contracted previously to 
her marriage (p). But if judgment for any debt be not 
recovered during the continuance of the marriage, the 
liability ceases, except to the extent of the assets to 
which the husband may be entitled as his wife's admi- 
nistrator (9). And if the wife survive, she will again 
become solely liable. The husband is also bound during 
the coverture to supply his wife with necessaries suitable 
to her station in life. She is therefore, whilst living 
with him, considered as his agent for the purchase of 
any such necessary articles with which he may not have 
supplied her(r). And even if the articles should not 
be necessaries, yet if the husband be aware of the pur- 
chase (5), or if he recognize it, by allowing his wife to 
use or wear the articles bought (0, she will be consi- 
dered as having bought them with his authority, and he 
will consequently be liable to pay for them. 



Fraud qd the 
husband's ma* 
rital rights. 



The burdens with which the husband is thus charge- 
able are the consideration which he pays for his marital 
rights in his wife's property. It is therefore a rule of 
law, that the husband shall not, previously to the mar* 
riage, be defrauded of those rights by his intended 
wife (m). Accordingly if the wife, after an engagement 
to marry, should assign away any of her property with- 
out the knowledge and consent of her intended husband, 
such assignment would be void, as a fraud on his .marital 



(p) 2 Roper's Husband and 
Wife, 73 ; Palmer v. Wakefield, 
3 Beav. 227. 

(q) Heard v. Stamford, 3 P. 
Wms. 409. 

(r) 2 Roper's Husband and 
Wife, 110 J Sealon v. Benedict, 5 



Ring. 28. 

(s) Pettjf V, Anderson, 3 Bing. 
170. 

(t) See Montague v. Benedict, 
3 Barn. & Cress. 631, 638. 

(m) Countess of Strathmore v. 
Bowes, 1 Ves. jun. 22, 28. 
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rights (ar). And the circumstance of the intended hus- 
band's being ignorant of her possession of the property 
in question would be immaterial (y). 

The right of the husband to the whole of his wife's Thehosbatid 
personal estate, fn the event of her decease in his life- h-J^jfe ^ j" 
time, may be waived by his giving her authority to dis- poae of her 
pose of such estate, or any part of it, by her will ; and EyT^, vilt. 
such a will will be valid and binding on the husband if 
he once allow it to be proved (z). But during the wife's 
lifetime, and even after her death until probate of the 
will, this authority may be revoked; and if the husband 
should die before the wife, such a will would not be 
binding on the wife's next of kin (a). 

But at the present day, power to dispose of property Trusu for the 
of any kind may be given to a married woman, inde- JJ'^* * separate 
pendently of her husband, by means of a trust for her 
separate use, which trust will be enforced in equity (i). 
When personal estate is so given, the wife has the same 
powers of ownership as if she were a feme sole ; she 
may accordingly dispose of such property without her 
husband's concurrence, either in her lifetime or by her 
will (c). But should she die in his lifetime without 
having made any disposition, her husband will become 
entitled to it either in his marital right {d) or as her ad- 
ministrator (e), according as the property may be in 
possession or in action. A trust for a woman's separate 

(x)' England v. DownSy 2 Beav. (c) Feltiplace v. Gorges, 1 Ves. 

522; Tai/lor v. Pugh, 1 Hare, jun. 46; S. C. 3 Bro. C. C. 8; 

608. 2 Rop. Husb. and Wife, 182. 

(y) Goddard v. Snot/o, 1 Russ. (d) Molony v. Kennedy, 10 

485. Sim. 254; Tugman v. Hopkinst 

(jr) 1 Rop. Husb. and Wife, 1 69, 4 Man. & Gran. 384. 

170. (c) Watt V. Watt, 3 Ves. 246, 

(a) 15 Ves. 156. 247; Proudly v. Fielder, 2 My. 

{b) See Principles of the Law & Keen, 57. 
of Real Property, 161. 
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toe is properly »Qd iechnically created by means of tlie 
words " separate use," But a gift to ^ woman for ber 
sole use(/)^ or a direction that her receipt alone shall 
be a sufficient discharge (g\ will also create a trust for 
her separate use. A gift, however^ to a woman for her 
own use (A), or to be paid into her proper hands (iX <>' 
even to be paid into her proper hands for her own 
proper use and benefit {k), will not be sufiScient to ex- 
clude the rights of her husband. 



Gifts of iocome 
for a woman's 
separate use. 



Restraint on 
anticipation. 



A simple gift of property for a married woman's se* 
parate use is not so usual as the gift of the income only 
of the property during her life or during the joint lives 
of herself and her husband (/)• A gift of the income 
of property to a woman's separate use may be made 
either after her marriage^ or in conlemplatioQ of mar- 
riage, or whilst she is sole ; and the gift may be made 
either independently of her present husband, if any, of 
of any future husband. When the gift is made to a 
woman's separate use, independently of any future hus- 
band, the act of her marriage will confer no interest in 
the property on her husband, but she will enjoy, after 
marriage, the same interest and power of disposition as 
she had before (m). It is, however, more usual, when 
the income only of property is given to a wife's separate 
use, to insert a condition that she shall not di^>o8e of 
the same in any mode of anticipation. Conditions re- 
straining the alienation of property are genially iavaUd, 
as being contrary to the policy of the law. But the 
courts of equity have made an exception to this rule in 

{k) Blacklow v. Laws, 2 Hare, 



(/) Y.Ly«,Younge,662, 

(g) Lee V. Frieaux, 3 Bro. C. 

a 381. 

(h) Jlo6erts Y. i^icer, 5 Madd. 
491; Kensingttm ▼. DoUond, 2 
Myl. Si Ke«n» ISi. 

(i) Tyler v. Uke, 2 Eusa. & 
Myl. 183. 



(/) See Appendix C. 

(m) Tulktt V. Artm^ong^ 1 
Beav. 1 ; 4 Myl. & Cr. 390 ; 
Scarborough ¥» Borman, 1 Boar. 
34; 4 Myk ft Cr. 377. 
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fitvour of od^nied womea^ and having ooo^ esiaUiahed 
a trust for a wo^laIl'a separate nae^ they have pemutted 
such a trust to be made eiFectual by depriving the wife 
herself of the power of disposition (n). When the in- 
eome of property is given to a woman's separate use, 
without power of anticipation, she is not thereby de^ 
prived of the power of alienation so long aa she eon- 
tinuea single (o). Previously to or in contemplation of 
maniage she may therefore make such dispoaitioa or 
settlement of such income as she may think proper^ 
But should she marry without a settlement, the restraint 
on alienation will then attach, and so long as she re- 
mains under coverture she will have no further power 
tbaQ that of receiving the income as it gmwa due (p)« 
On her widowhood her power of alienation w41l again 
revive (9), but will cease on her second marriage with^ 
out having previously made any disposition (r), provided 
the restriction on alienation be not, by the terms of 
the gift, confined to her first marriage («). The inten- 
tion to restrain alienation ought always to be clearly 
expressed. A direction to pay the income of property 
into the hands of a married woman, and not otherwise, 
will not be sufficient to restrain her from disposing of 
her interest, the words being considered as intended 
only to exclude the marital claiQis of her husband (£)• 
But if an intention can be collected from the terms of 
the instrument, not only to exclude the husband's claims, 
but also to prevent the wife from anticipating, suck in- 

(n) Brandon v. Robimorif 18 (q) Barton v. Briscoe, Jacob, 

Yes. 434. 603. 

(o) WoodmeUon v. Walker, 2 (r) TuUfii v. Armtirong, uhi 

Russ. & Myl. 197; Brown v. supra. 

l^ococky 2 Rius. & Myl. 210. (s) KnigH v. KniglU, 6 Sim. 

(p) Tullet V. Artnttrong, I 121 ; Benson v. Benson, 6 Sim. 

Beav. 1; 4 Myl. 8c Cr. 390; 126; Bradley y. Bugkeg, 8 Sim. 

Scarborough v. Bormany 1 Beav. 149. 

34 J 4 Myl. & Cr. 377. (i} Acton v. White, I Si^ & 

Stu. 429. 
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tention will prevail, although it may be expressed rather 
in popular than in strictly technical language (u). 

Powers. In addition to trusts for separate use, powers of ap- 

pointment may, as we have seen {x), be given to married 
women independently of their husbands, by means of 
which they may be enabled to dispose of property with- 
out their husbands' concurrence (y) ; and any appoint- 
ment under a general power may be made by a married 
woman in favor of her husband, as well as of any other 
person. 

Separaiioo. Unhappy differences between husband and wife some-> 

times end in a separation. Such a state of things is 
noty however, encouraged by the law. A clause in a 
marriage settlement providing for the event of a sepa- 
ration, has been considered to be void (z) ; and so has 
a condition in a gift of personal estate to a woman 
living apart from her husband, that the gift shall cease 
in case she should cohabit with him (a). It is however 
clear, that a deed making provision for an immediate 
separation between husband and wife is not void for 
Covenant to in- illegality (&). One of the usual provisions of a deed of 
^S'T^ebS'"*' separation is, a covenant on the part of some friend of 
the wife's to indemnify the husband against any debts 
she may incur whilst living apart. Such a covenant is 
a valuable consideration for any settlement which the 
husband may make for the benefit of his wife, and 
places such settlement on the same footing as any other 



(tt) Brown V. Bamford, 1 Phil. 
620; Moore y. Moore, IColl 54; 
Harrop v. Howard, 3 Hare, 624 ; 
Harnett v. Macdougally 8 Beav. 
187. 

(j) Ante, p. 196. 

(^) See Appendix C. 

(s) Cocksedgey, Cocksedge, 14 



Sim. 244; see also Hindley v. 
Marquis of Westmeath, 6 Bam. 
& Cres. 200. 

(a) Wren v. Bradlesf, V. C. 
Knight Bruce, 12 Jurist, 168. 

(b) Jones v. Waite, 4 Man. & 
Gr. 1104. 
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alienation made for valuable consideration (c). But if 
there be no such covenant, nor any other valuable con* 
sideration (d), a settlement made by a' husband on sepa- 
rating from his wife, stands in the same position as any 
other voluntary deed {e) ; and, though binding on him* 
self, may not be binding on his creditors (/). The cir- 
cumstance of separation gives to the wife no further 
power of disposition over property than she possessed 
whilst living with her husband (g). Accordingly she 
will not, should she survive her husband, be bound by 
any disposition of her personal estate made on the sepa- 
ration, which her husband would have been unable to 
make, without her concurrence, had no separation taken 
place (A). If after separation the parties become recon- 
ciled (i), or if a restitution of conjugal rights be decreed 
by the ecclesiastical court (A), the provisions of the deed 
of separation will thenceforth become inoperative. 

In the event of separation, the custody of the infant Custody of in- 
children belongs by law to the father as the natural ^*°^ c**^^™"- 
guardian (Z). And it has been questioned, whether he 
is competent to relinquish a duty thrown upon him by 
the law, and whether, therefore, a covenant on his part 
to give up the children to the care of their mother, be 
legal (ffi). If however the conduct of the father should 
be such that the children would be exposed to cruelty 

(c) Stephem v. OlivCf 2 Bro. (ij Bateman v. Ron, 1 Dow, 

C. C. 90 ; Worrall v. Jacob, 2 235, 245 ; Lord St. John v. Ladi/ 

Meriv. 266, 269. St, John, 11 Ves. 537 ; see how- 

((/) See Wilson v. Wilton, 14 ever Hulme v. CA««y, 9 Beav. 

Sim. 405. 437. 

(c) See ante, pp. 214, 215. (k) Fletcher v. Fletcher, 2 

(/) Fitzer v. Fitzer, 2 Atk. Cox, 99. 

611; Cloughv. Lambert, 10 Sim. (/) Co. Litt. 88 b, n. (12); 

174. Rex V. Sherrington, 3 Barn. & 

(g) Lord St. John v. Ladi/ St. Adol. 714. 

John, 11 Ves. 531. (iw) Lord St. John v. Lady St. 

(A) Stamper V. Barker, 5 Madd. John, 11 Ves. 531 ; see however 

157; Slatter v. Slatter, 1 Yo. & Lecone v. Sheires, 1 Vern. 442; 

CoL 28- Colston v. Morris, 6 Madd. 89. 
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or gross corruption of morals fVotti being left in his cus- 
tody, the law will deprive him of a charge for which he 
has shown himself totally unfit (n). And by a recent 
act of parliament (o), power is given to the judges of 
the Court of Chancery (p), upon the petition of the 
mother of any infiint, being in the sole custody of the 
father or of ahy person by his atithority, or of any 
gttardian after the death of the father^ to make order 
for the access of the petitioner to such in&nt^ at such 
times and subject to such regulations as shall be deemed 
convenient and just ; and if such infiint shall be within 
the age of seven years, to make order that such infknt 
ilhall be delivered to and remain in the custody of the 
petitioner until attaining such age, subject to such regu- 
lations as shall be deemed convenient and just. If 
adultery has been established against the mother, no 
order can be made in her favor under this act(g). 

AHmoay. When a separation takes place through the miscon- 

duct of the husband, by a decree of the ecclesiastical 
court, a separate maintenance, under the name of oK- 
mony, is required to be paid to the wife by her hus- 
band (r). The allowance thiis made is exclusively of 
ecclesiastical jurisdiction (s). If alimony be decreed 
and duly paid {t), or if the husband otherwise allow his 
wife a sufficient separate maintenance (u), he will not 

Liability to be liable for any debts she may incur. But if she re- 
ceive no such allowance (a:), and the separation be not 



wife's debts for 
necessaries. 



(n) Cruise v. Bunter^ 2 Bro. quierCi 8 Sim. 315; 5 My. & Cr. 

C. C. 499j Wellesley V. Duke of 229, 241; Stones v. Cooke, 8 

Beaufort, 2 Euss. 1 ; Rex v. Sim. 321, note. 

Greenhill, 4 Adol. & Ell. 624. {t) WUbon v. Smt/th, 1 Bam. 

(o) Stat 2 & 3 Vict. c. 54 ; Er & Adol. 801 ; Hunt v. De Bla- 

parte Bartlett, 2 ColL 661. guiere, 5 Bing. 550. 

ip) In re Taylor, 10 Sim. 291. («) Mizen v. Tick, 3 Mee. & 

Iq) Sect. 4. Wels. 481. 

(r) 2 Rop. Husb. and Wife, (j:) ITre^an v. SwiiM, 5 Barn. & 

209, note. tress. 375. 

(«) Vandergucht v. De IHa^ 
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occasioned by her own misconduct (jf), her husband 
will still remain liable for all debts incurred by her for 
necessaries suitable to her station in life(t). For as 
the husband is bound to maintain his wife^ she has, as 
we have seen^ an implied authority, as his agent, to 
purchase all articles suitable for this purpose, with 
which he may have heglected to supply her(o). 

A comparison of the laws of husband and wife relating Comparison of 
to real estate, with those which affect personal property, ban/and wife" 
will show a great discrepancy between them. Histo- ^* '° '®** *°^ 

, ^, 1 , t . 1 . r .« , as to personal 

ncally, no doubt, th» discrepancy is easuy accioutited estate, 
for*, but practically, as things now exist, it is not so easy 
to give a satisfactory reason for the difference. Since 
the intended amendment of the law relating to dower, 
the wife's rights in her husband's real estate have, for 
the dalisfection of conveyancers, been reduced to as low 
a level as her rights in his personalty. But the hus- 
band's rights in his wife's property still materially vary^ 
according as it may happen to be invested in real or in 
personal estate. If it consist of real estate, he lias only 
a life interest as tenant by the curtesy, provided he has 
issue by his wife born alive, who might by possibility 
inherit as her heir (6). If it be personal estate, he has 
a right to appropriate to himself all that he can lay 
hands on. Again, the real estate of the wife is guarded 
from alienation by the most careful provisions. For- 
merly the fictitious and cumbersome machinery of a 
Jine was requisite; and now every conveyance of her 
real estate must be not only signed by her, but also 
acknowledged by her before commissioners, apart from 
her husband, as her own act and deed(c). But the 

(y) Toddr. Stokes, I Ld.Raym. Houliston v. Smt^lh, 3 Bing. 127. 
444 ; Etherington v. Parrot, 2 (a) Ante, p. 280. 

Ld. Raym. 1006 ; Morris v. (6) See Principles of the Law 

Martin, 1 Sti*. 647. of Ileal Property, 167. 

(*) 3 Rop. Httsb. atid Wife, 307 ; (c) Ibid. 1 71'. 
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Acknowledg- 
ment by wife 
on conveyance 
of real estate. 



assignment of her personal estate, if made at all, can 
only be made by her husband ; and her concurrence or 
objection is quite immaterial. When personal estate 
consists of mere moveable articles, the nature of the 
property no doubt affords a sufficient reason for the 
difference between the laws which dispose of it, and 
those which regulate estates in fixed and immovable 
landed property. But when personalty assumes the 
forhi of such solid investments as mortgages or consols, 
when it becomes like land disposable by deed rather 
than by delivery, the laws which affect it should rather 
depend on its present nature than on its past history. 
It seems hardly fair that a married woman should have 
no voice in the disposition of property of this kind 
belonging to herself. At the same time, the present 
system of taking her acknowledgment on a conveyance 
of her real estate is often found to be a burdensome ex- 
pense, without any practical benefit. For if a husband 
can persuade his wife to sign a deed, he can easily 
prevail on her to make an acknowledgment before two 
commissioners, notwithstanding that during the two 
minutes which tlie transaction lasts she may remain 
" separate and apart" from him. If, whenever the wife's 
property of any kind should be alienated by deed, her 
signature were necessary, but her separate examination 
were dispensed with, the law both of personal and real 
estate would perhaps be improved. The Court of Chan- 
cery, by the establishment of trusts for separate use, 
and by giving the wife an equity to a settlement of 
part of her personal property when claimed through the 
medium of that court, has done much to mitigate the 
simple rigour of the common law. Trusts for separate 
use are now, after much wavering, firmly settled, it 
is to be hoped, into a system according both with the 
interests of the community and the general prfnciples 
of the law. Such trusts, however, generally require to 
be established by deed or will, and are very seldom 
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implied. And the wife cannot assert her equity to a 
settlement without taking the serious step of making 
an application to the Court of Chancery. The theory 
of that court certainly is^ that its assistance is free and 
open to everybody^ and that those who neglect to avail 
themselves of its aid suffer by their own fault. Expe- 
rience however is too apt to suggest that the remedy 
may sometimes prove worse than the disease. 
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OF TITLE. 



The title to personal estate varies according as it may 
consist of money or negotiable securities, or of ordinary 
choses in possession, or of choses in action. 

Money and ne- And first, with regard to money or negotiable secu- 
rhies, ' rities, no title at all is required to be shown by the 
payer in any bond fide transaction. Thus if a sovereign 
or a bank note be offered in payment of a debt, it is no 
part of the duty of the creditor, under ordinary circum- 
stances, to ask the debtor how he came by it. The 
reason of this rule is founded on the currency of the 
articles in question, and on the great inconvenience to 
trade and commerce which would ensue if the rule were 
otherwise (a). And the rule applies to all negotiable 
securities, that is, to all instruments the delivery of 
which passes the legal right to the property secured by 
them. Promissory notes and bills of exchange payable 
to bearer, or payable to order and indorsed in blank, 
are accordingly within the rule (6). But if there be any 
mala fides on the part of the person receiving any 
money or negotiable security, or such gross negligence 
as may amount in itself to evidence of mala fides, the 
true owner may recover such property, provided its 
identity can be ascertained (c). 

(rt) Miller v. Race, 1 Burr. (c) Clarke v.Shee,Cow^. 197 ; 

452 ; 1 Smith's Leading Cas. 250. Foster v. Pearson, 1 C. M. & R. 

{b) Grant v. Vavghan, 3 Burr. 849; S. C. 5 Tyrw. 255 ; Good- 

1516; Peacock v. Rhodes, 2 jwaw v. Harvey, 4 Ad. & EL 870. 
Doug. 333 ; see ante, p. 72. 
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With regard to ordinary choses in possession, a valid Sale of chattels 
title to them is generally obtained by a purchase in an *" "*' * ^^^ ' 
open market, or market overt, although no property 
may have been possessed by the vendor (d). And every 
shop in the city of London, where goods are openly 
sold, is considered as a market overt within this rule, 
for such things as by the trade of the owner are put 
there for sale (e). But the shops at the west end of the 
town do not appear to possess this privilege. If the 
sale is not made in market overt, the purchaser, though 
he.' purchase bond fide, acquires no further property in 
the article sold than was possessed by the vendor (/). 
If therefore a writ of execution should be actually in the 
hands of the sheriff on a judgment against the vendor, 
the goods, if not sold in market over, will be subject, in 
the hands of the purchaser, to the sheriflP's right to 
seise, in the same manner as if they had remained in 
the hands of the vendor (g). So if the goods have been Stolen goods, 
stolen, a bond fide purchaser, who has not bought them 
in market overt, will be bound to restore them to the 
true owner (A) ; whereas, in either of the above cases, a 
sale in market overt would have given the purchaser a 
valid title. There is one case, however, in which even 
a sale in market overt will not protect a purchaser, 
namely, the case of the goods having been stolen, and 
the true owner prosecuting the thief and obtaining his 
conviction. In this case the property in the goods, 
wherever they may be, vests, on the conviction, in the 
true owner; and the only exception allowed is, where 
the article stolen is some valuable security, which shall 
have been paid or discharged bond fide by the person 

{d) 2 31ftck. Com. 449. & El. 495 ; White v. Spcttiguet 13 

(c) The case of Market Overt, Mee. & W. 603. 
5 R^p. 83 b ; J^ons v. Ve Pass, (g) Samuel v. Duke, 3 Mee. & 
U Ad. & £). 326. W. 622 ; see ante, p. 46. 

(/) Peer v. Humphrey, 2 Ad. (A) Whitev. Spettigue, l3M«t. 

at W, 603. 
v2 
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liable, or, being a negotiable instrument, shall have been 
bandjide transferred or delivered for a just and valuable 
consideration, without any notice, and without any rea- 
sonable cause to suspect that the same had been ob- 
tained by any felony or misdemeanor (i). If a person 
suffer the loss of his goods by theft, he cannot by any 
civil action recover them from the felon (ft). To do this, 
he is bound to suffer the further loss of time or money 
incurred in a prosecution. If he should succeed in ob- 
taining a conviction, he is then rewarded for his good 
fortune by a restitution of his property, whether in the 
hands of the felon himself, or of any innocent purchaser 
who may have chanced to buy them, although in open 
market. Such is the application made by the law of the 
righteous principle of restitution. 

Hones. With regard to horses, a sale in market overt will 

not confer on the purchaser any further title than is 
possessed by the vendor, unless the sale be made ac- 
cording to the directions of certain statutes (Z) ; and even 
then the true owner may at any time within six months 
after his horse has been stolen, recover his property on 
tender to the person in possession of the price he bond 
fide paid for it (wi). 



Facton and 
agents. 



Power of 
attorney. 



A factor or agent in the possession of goods could 
not, by the common law, give any further title to the 
goods than he was authorized to do by his principal, 
either expressly or by implication arising from the usual 
course of his employment (n). And when one man is 
appointed the agent of another for any particular pur-i 



(0 Stat. 7& 8 Geo. IV. c. 29, 
8.57. 

(k) Stone v. Marsh, 6 Barn. & 
Cress. 551, 564; 2 Wms. Saund. 
47b,n.(rt. 

(0 Stats.2&3P. firM. C.7; 



31 £liz. c. 12; 2 Black. Com. 
450. 

(m) Stat. 31 Eliz. c. 12, s. 4. 

(n) Pickering v. Busk, 15 Bait, 
38, 43. 
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pose by power of attorney, I)is authority must still be 
strictly pursued, otherwise his principal will not be 
bound (o). Bat by modern acts of parliament a more 
extended authority has, for the convenience of com- 
merce, been conferred on factors and agents (p). The 
provisions of these acts are too long to be here inserted; 
but their general effect is to render valid sales and 
pledges made by factors or agents, notwithstanding any 
notice of the fact of their being merely factors or agents, 
provided the party dealing with them have no notice 
that they are acting without authority or mala fide. 

In ancient times the sale of lands was usually accom- Warranty, 
panied by a warranty of their title ; and some words, 
such as the word give in a feoffment, had the effect of 
an implied warranty, when none was expressed (9). 
When warranties fell into disuse, the purchasers of 
lands acquired a right to covenants for the title, vary- 
ing in their stringency according to the nature of the 
title of the vendor (r). No warranty however arises 
from the mere sale of goods, unless it be expressly given, 
or implied from the custom of the trade or the nature 
of the contract (5). Every affirmation made by the 
vendor at the time of sale respecting the goods is an 
express warranty, if it appear to have been so in- 
tended (^). And if the vendor state that the goods are 
his own, this amounts to a warranty of his title (u) ; but 
if the contract for sale be in writing, the warranty must 

(o) Altwood V. Munningg, 7 Mee. & W. 644. 

Barn. & Cress. 278. (Jt) See Richardson v. Broum, 

(p) Stat. 4 Geo. IV. c. 83 ; 6 1 Bing. 344; Shepperd v. Kain^ 

Geo. IV. c. 94 ; 5 & 6 Vict. c. 39. 5 Barn. & Aid. 240 ; Power v. 

(g) See Principles of the Law Barham, 4 Ad. & Ell. 473. 

of Real Property, 344. (u) Furnm v. Leicetter, Cro. 

(r) Ibid, 348. ' Jac. 474; Medina v. Stovghtortf 

(0 Chanter v. Hopkins, 4 Mee. 1 Salk. 210. 
& W. 399; Burnby v. Bollett^ 16 
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be in writing also(x). And a warranty made subse- 
quently to the sale is void for want of consideration (y). 
Contracts made in the course of any trade are always 
subject to the custom of that trade ; and if by the cus- 
tom of the trade a warranty is implied in any contract^ 
the vendor will be bound by it, in the same manner as 
if he had given an express contract (z). So the nature 
of the contract may be such as to imply a warranty. 
Thus a contract to furnish goods for a particular pur- 
pose, contains an implied warranty that they are fit for 
that purpose (a); and a contract to furnish manufac- 
tured goods implies a warranty that they shall be of a 
merchantable quality (ft). 



Statute of Li- 
mitations. 



Disabilities. 



If goods and chattels should have come into the pos- 
session of persons having no title to them^ such persons 
will, in course of time, be quieted in their enjoyment by 
virtue of the Statute of Limitation8(c). By this statute 
all actions of trespass, detinue and replevin for goods or 
cattle must be brought within six years next after the 
cause of such action {d) ; but if the person entitled to 
any such action be under age, feme covert, non compos 
mentis, imprisoned or beyond the seas, such person 
shall be at liberty to bring the same action within six 
years after the disability is removed (e). 



Statutes of Li- Choses in action, whether legal or equitable, differ 
miiation as to (^^ choscs in possession in this, that the title to them 

choses m ac- , ^ 

tioD. is endangered rather than strengthened by the Statutes 

of Limitation. This difference arises from the nature of 



(jr) Pickering v. Dowsan, 4 5SS; Brown v,Edgingtonf2Man, 

Taunt 779. & Gr. 279. 

(y) Fincb, L. 189; see ante, (b) Laingy. Fidgeon, 6 Taant. 

p. 62. 108. 

(z) Jones ▼. Bowden, 4 Taunt. (c) Stat. 21 Jac. I. c. 16. 

847. Id) Sect. 3. 

(a) Jones v. Bright, 5 Bing, (e) Sect. 7. 
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th^ property. Goods and chattels may exist without 
any owner; but if there cease to be a person entitled to 
a debt^ the debt itself ceases to exist. The time within 
which actions or suits may be brought for the recovery 
of choses in action varies according to the nature of the 
security. The law on this subject has been rendered 
somewhat difBcult by two different acts of parliament(/) 
varying from each other, each passed the same session 
of parliament, and each intended to amend the law. 
The following, however, appear to be the distinctions. Mortgages, 
If the chose in action be money secured by any mort- \l^ll^^^^^ '"^^ 
gage, judgment or lien, or otherwise charged upon or 
payable out of any real estate at law or in equity, or 
any legacy (g), no action or suit can be brought to re- 
cover the same but within twenty years next after a 
present right to receive the same shall have accrued to 
some person capable of giving a discharge for or release 
of the same ; unless in the mean time some part of the 
principal money, or some interest thereon, shall have 
been paid, or some acknowledgment of the right thereto 
shall have been given in writing signed by the person by 
whom the same shall be payable, or his agent (A), to the 
person entitled thereto or his agent ; and in such case 
no such action or suit shall be brought but within twenty 
years after such payment or acknowledgment, or the 
last of such payments or acknowledgments, if more 
than one, was given (t). If the chose in action be rent Rem secured 
due upon an indenture of demise, or money secured by ^y indenture, 

*^ . - . . and money se- 

bond or other specialty, or by a recognizance, an action cured by bond, 
must also be brought within twenty years after the cause *|5gn\jaLe!'^^ 
of such action (A), or within twenty years after the re- 
moval of any of the disabilities of infancy, coverture, 

(/) Stst. 3 & 4 Will. IV. cc. 9 Sim. 219. 

27, 42. (0 Stet. 8 & 4 Will. IV. c. 27, 

(g) Sheppard v. Duke, 9 Sim. s. 40. 

567. (A:) Stat. 8 & 4 Wffl. IV. c. 42, 

(A) Lord St. John v. Boughton, a. 3. 
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lunacy or absence beyond seas (/). And if any person 
against whom there is any such cause of action shall be 
beyond the seas at the time of such cause of action 
accrued, the person entitled to any such cause of action 
may bring the same against him within twenty years 
after his return (m). And if any acknowledgment shall 
have been made, either by writing signed by the party 
liable, or his agent, or by part payment or part satisfac- 
tion on account of any principal or interest then due, 
the person entitled may bring his action for the money 
remaining unpaid, and so acknowledged to be due, 
within twenty years after such acknowledgment, or 
within twenty years after any of the above-mentioned 
disabilities shall have ceased, or the party liable shall 
have returned beyond the seas, as the case may be (n). 
Arrears of If the chose in action consist of arrears of dower, neither 
**"•'• such arrears nor damages on account thereof can be 

recovered or obtained by any action or suit for a longer 
period than six years next before the commencement of 
Arrears of rent such action or suit (o). Arrears of rent or of interest in 
no?secuiiS\ ^^^P^* ^^ ^^Y ^um of money charged upon or payable 
indenture, bond out of any real estate (unless secured to the claim- 
or specia ty. ^^^ ^^^ j^^ indenture of demise (9), or by bond or other 
specialty (r) ), or in respect of any legacy, can be reco- 
vered only within six years next after the same shall 
have become due, or next after an acknowledgment of 
the same in writing shall have been given to the person 
entitled thereto, or his agent, signed by the person by 
whom the same was payable, or his agent («). But 

(0 Sect. 4. (r) Du Vigier v. Lee, 2 Hare, 

(m) Ibid. 326, 336; Sims v. Thomas, 12 

(n) Sect 5. Ad. & £11. 536. 

(0) Stat. 3 & 4 Win. IV. c. 27, («) Stat. 3 & 4 Will. IV. c. 27, 

s. 41 . 8. 42 ; Hodges v. Croydon Canal 

(p) Hughes Yk Kelly, 3 Dm. Company, 3Beay. 86; Francis v. 

& Warren, 482. Grover, 5 Hare, 39. 
iq) Paget Y* Foley, 2 New Ca. 

($79» 
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where a mortgagee or other incumbrancer shall have 
been in possession of any real estate within one year 
next before the action or suit of a subsequent mort- 
gagee or incumbrancer^ the latter may recover the ar- 
rears of interest which may have become due to him 
during the whole time that the prior mortgagee or 
incumbrancer was in possession (^). If the chose in simple con- 
action, consist of a simple contract debt, it must be ^^act debts. 
sued for within six years next after the cause of action, 
or within six years next after the removal of any of 
the disabilities of infancy, coverture, lunacy, imprison- 
ment or absence beyond seas(M). And no acknowledg- 
ment or promise by words only to pay such debt shall 
be deemed sufficient evidence of a new or continuing 
contract to take the case out of the operation of the 
statute, unless such acknowledgment or promise shall 
be made in writing, signed by the party chargeable 
thereby (a?). Actions of debt upon any award where Awards, fines 
the submission is not by specialty, or for any fine due ^o' copyholds, 
in respect of any copyhold estates, or for an escape, 
or for money levied on any fieri facias, must also be 
brought within six years after the cause of action, with 
a similar saving in respect of disabilities to that appli- 
cable in the case of actions on indentures of demise, 
bonds or other specialties ( y ). And actions for pe- penalties &c. 
nalties, damages or sums of money given to the party given to the 
grieved by any statute now or hereafter to be in force, ^^ ^ ^*^* * 
must be brought within two years after the cause of 
such actions, with the like saving in respect of dis- 
abilities, unless the time for bringing such action is or 
shall be by any statute specially limited (z), 

(0 Stat. 3 & 4 WUl. IV. c. 27, see anie, pp. 65, 70. 

8. 42. (y) Stat 3 & 4 Will. IV. c.42, 

(ti) Stat. 21 Jac. I. c. 16, as. ss. 3, 4; see ante, p. 295. 

3, 7. {z) Stat. 3 & 4 WiD. IV. c. 42, 

(x) Stat. 9 Geo. IV. c. 14, s. 1 ; ss. 3, 4. 
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Death of ere- When a caufte of action accraes to a person in bid life- 
^^^^' time, the time limited by the Statutes of Limitation will 

run on after his decease from the period that the cause 
of action accrued^ and will not be reckoned from the 
time that administration was taken out to his effects (a). 
But if the cause of action accrue after the death of the 
party, the time limited by the statute will run only from 
DetUi of debtor, the grant of the letters of administration (ft). On the 
other hand, the death of the debtor and the absence of 
any personal representative to his effects, will not pre- 
vent the time limited by the statute from continuing to 
mn on. For if there be once a cause of action, a 
plaintiff that can sue, and a defendant that can be sued 
in England, the time limited by the statute will begin 
to run, and will not be stopped by the decease of either 
Executor or ad- P^^ (^)* ^ executor Or administrator is not, however, 
ministrator not bound to plead the Statute of Limitations to any debt 
tu autaJi. or demand, but may, if he please, pay the same not* 
withstanding the time limited by the statute may have 
expired ((2). But if the estate be administered in the 
Court of Chancery, any party to the suit is competent 
to take the objection, although the executor may not 
have insisted on it (e). 



Charge of real 
esUte for pay- 
meot of debUi 



Notwithstanding the period of six years limited for 
the payment of simple contract debts, the debtor may, 
by charging his real estate by his will with the payment 
of his debts, prevent the operation of the statute on all 
such debts as have not been barred by the statute in his 
lifetime (/). Real estate, it will be remembered, was 

(a) 2 Wms. Sftund. 63 k. 526; Ex parte Dewdney^ 15 Ves. 

(6) Mttrrayy.Eatt India Com- 498. 
pany, 5 Bam. 8t Aid. 204; Peny (e) Shewen v. Vanderkont, 1 



V. Jenkim, I Mylne k Cr. 118. 

(c) BlHfdei Y, Smethurst, 6 Me, 
9t Wele. 351 ; Freake y. Crane- 

feldt, 3 Mylne & Cr. 499, 

(d) Norton v. Frecker, 1 Atk. 



RUSS.&M.347; 2Ru88.&M.75. 
(/) Burke v. Jones, 2 Vee. & 
Beames, 275 ; Hughes v. Wynne, 
Tom. & Ru88. 307; Crailan v. 
Oullon,Z Beav. 1; 
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not formerly liable to the payment of any debts which 
were not secured by specialty binding the heirs (^); and 
the alteration, which in this respect has been made in 
the law, affects only sach real estates as have not been 
charged by the deceased with the payment of his debts. 
The creditors therefore in whose favour the charge is 
made acquire, as before the alteration, the character of 
eestwi que trusts; and in equity they will not be al- 
lowed to lose their debts, because they do not go to 
law to enforce payment when they have a trustee to 
pay them (A). But as personal estate has always been 
primarily liable to the payment of all debts, a trust 
created by a testator for the payment of his debts out 
of his personal estate will not prevent the operation of 
the statute (i). 

When the dividends upon any stock transferable at Unclaimed di- 
the Bank of England have not been claimed for ten "^ ^'^ "* 
years, such stock, together with the unclaimed divi- 
dends, is transferred to the account of the commissioners 
for the reduction of the national debt (A); and such 
dividends, together with all the future dividends on the 
stock, are invested by the commissioners in the pur- 
chase of like stock, so as to accumulate (/). And the 
governor or deputy governor of the bank for the time 
being may order the transfer of such stock and the 
payment of the dividends to any person showing, to his 
satisfaction, a right thereto ; but in case such governor 
or deputy governor shall not be satisfied of the justice 
or legality of the claim, an order for transfer and pay- 
ment may be obtained from the Court of Chancery by 

(g) Se« Prindplat of the Law & Cr. 499. 

of Real Property, 57; ante, p. (k) Stat 66 Geo. III. c 60; 

92. 8 & 9 Vict. c. 62. 

(A) Turn. & Russ. 309. (/) Stat. 56 Geo. III. c» 60, 

(•) Scott V. Jones, 4 CI. & Fin. s. 4* 
382 ; Freakt v. CraurfeUt, 3 My. 
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petition in a summary way stating and verifying the 
claim (m). But no such transfer of stock or payment 
of dividends, exceeding the sum of 20/., can be made 
until three calendar months after the application, nor 
until notice has been advertised in one or more news- 
papers circulating in London and elsewhere, as the go- 
vernor and company of the bank shall think fit ; which 
notice must state the name, description and condition of 
the person in whose name the unclaimed stock or divi- 
dends stood when transferred to the commissioners, and 
the amount thereof, and the name of the claimant, and 
the time at which the retransfer or payment will be 
made if no other claimant shall sooner appear and 
make out his claim. And when the stock or dividends 
are directed to be transferred or paid by any order of 
the Court of Chancery, the notice must also state the 
purport or effect of such order (n); and any person may 
at any time before the actual retransfer of the stock, or 
payment of the dividends to any such claimant, apply 
to the Court of Chancery by motion or petition to re- 
scind, alter, or vary any order made for such transfer or 
payment (o). 

Notice of as- When a chose in action^ whether legal or equitable, 

^^^^action ^® transferred from one person to another, notice of the 
assignment should be given by the transferee to the 
person liable to the action at law or suit in equity, the 
right to bring which is the subject of the transfer (p). 
Thus if a debt be assigned, notice of the assignment 
should be given to the debtor. If the subject of the 
assignment be the right to stock standing in the name 
of a trustee, notice of the assignment should be given to 
such trustee. Until such notice be given, it is evident 
that the debtor may innocently pay the debt, or the 

(m) Sec. 6 ; Ex parte Ram, 3 (o) Sect. 3. 

My. & Craig, 25. {p) Dearie v. Hall, Love- 

in) Stat. 8 & 9 Vict. c. 62, s. 2. ru^e v. Cooper, 3 Russ. 1. 
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trustee transfer the stock to the transferor; or the trans- 
feror may fraudulently transfer his right over again to a 
third person. The transferee therefore, until he has 
given notice to the party liable, has not done all that 
lies in his power to perfect his title. The chose in Bankniptcjr of 
action still remains the apparent property of the trans- ™"* 
feror^ and in the event of his bankruptcy will pass to 
his assignees as property in his order and disposition, 
with the consent of the true owner thereof (9). The inquiry m to 
importance of giving notice suggests the precaution that ^"n'ts!"***** 
every person about to accept an assignment of a chose 
in action, should inquire of the person liable to the 
action or suit, whether he has had notice of any prior 
assignment. And if there be two or more persons liable, 
inquiry should be made of every one of them ; for notice 
by a prior assignee to any one of them would be equi- 
valent to notice to them all(r). It is also advisable that 
a written answer should be obtained to every such in- 
quiry, in order that if the assignee shall be misled by a 
false answer, he may be enabled to recover damages for 
the misrepresentation. For it has been doubted whe- 
ther the answer to such an inquiry be not a representa- 
tion concerning the ability of the intended assignor 
within the meaning of Lord Tenterden's Act, which 
requires that all such representations be made in writing 
signed by the party to be charged therewith («). The 
inquiry, however, thus recommended will not of itself 
strengthen the title of the assignee, further than by as- 
suring him that no previous assignment has been made. 
In order to obtain a good title, he must himself give 
notice to the person or to one of the persons liable to 
the debt or demand assigned to him. When this has 

(q) Ex parte Munro, Buck, M. 231 ; Meu^v v. Bell, 1 Hare, 

300; William v. Thorpe, 2 Sim. 73, 87. 

257; Thompwn v. Spiers, 13 Sin. («) Lyde v. Barnard, 1 Meea. 

469 ; see ante, p. 47. & Wels. 101 ; Swami v. Phillips, 

(r) Smith v. Smith, 2 Cr. & 8 Ad; & El. 457; 9ee ante, p. 72. 
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been done his tide will be secure, and will prevail over 
that of any unknown prior assignee who may have 

Slop order. omitted to give such notice (/)• If the property consist 
of money or stock standing in the name of the account- 
anUgeneral of the Court of Chancery, or of securities in 
his possession («), an order of the court should be ob* 
tained on petition (:r), restraining transfer or payment 
without notice to the assignee. This order is called a 
stop order, and will have the same effect as notice of 

DUiringau assignment given to any private debtor (y). If the pro* 
party be stock standing in the name of a trustee, who 
has died without any admmistration having been taken 
out to his effects, a dutrvngaa obtained by the assignee 
to restrain the transfer of the stock will confer on him 
the same priority as notice to the trustee would have 
done had he been Uving (s). Where the property con* 
sists of a policy of assurance, or of shares in a joint 
stock company, notice of the transfer should be given 
to the office of the company (a). 



Title through ^^® ^^^^^ ^ personal property sometimes depends 
deeds, wiiu,&c. upon deeds, wills, or other documents of title of the like 
nature, and cannot be shown without their production. 
Thus a reversionary interest in money in the funds, set* 
Ued by deed or will, may be mortgaged and sold again 
and again before it becomes an interest in possession. 
In these cases the purchaser is entitled to an abstract of 
the deeds, wills, &;c. which compose the title, in the same 



Abstract of 
title. 



(0 Dearie v. Hall^ Lover- 
ridge v. Cooper, 1 Russ. 1. 

{u) Williams v. Sytnonds, 9 
Bmv. 028. 

(x) To be served only on the 
parties interested in the fund as- 
signed; General Order, 3rd April, 
1S41; OloMbrook v. QillaU, 9 
Bmv. 611. 

(y) Oreening v« B^cf^ord, 5 



Sim. 195. 

(s) Etty V. Bridges, 2 Younge 
& Coll. N. C. 480; see ante, p. 
104. 

(fl) Williams v. Thorpe, 2 Sim. 
257; Thompson r. Spiers, 13 Sim. 
469 ; Wtst V. Reidf 2 Hare, 249; 
Martin v. Mgvfickp 9 Bsav. 388; 
Powles V. Page, 3 C B. 16. 
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manlier as if the subject of the contract had been real 

estate ; and the original deeds, and the probates or office 

copies of the wills, must also in like manner be produced 

for the verification of the abstract ((). The purchaser 

is also entitled either to the possession of the deeds, or, 

if this cannot be had, to attested copies of them, and a 

covenant for their production, at the expense of the 

vendor (c). And when an assignment of any kind of Covenants for 

personal property is made by deed, it is usual for the ^^ ^' 

assignor to enter into covenants for the title similar to 

those entered into under the like circumstances by the 

grantor of real estate (rf). 

It has been recently decided that the vendor of shares TitU to tbiw*. 
in certain joint stock mining companies is bound to fur- 
nish the purchaser with the title to the mines (e). The 
effect of this decision will be to render such shares un- 
marketable, unless the contract contain a stipulation 
for the immediate acceptance of the shares by the pur- 
chaser. For the shareholders practically know nothing 
of the title to the property held by the company ; and, 
if they could produce it, it would probably not be such 
as to satisfy an unwilling purchaser. The decision, 
however, appears to be founded on a false analogy to 
the title to land. The purchaser of land can require, 
without any express stipulation, a sixty years' title (/)• 
Why ? Because the vendor professes to sell an unin- 
eumbered estate in fee simple ; and the powers of dis- 
position and settlement enjoyed over real estate are so 
ample, that nothing less than a sixty years* history is 
sufficient to satisfy the purchaser that the vendor really 
has what he professes to sell. But the vendor of a 
share in a joint stock company makes no such profession. 

(6) See Principles of the Law (c) Curling v. Fltght, V. C. 

of Real Property, 349 ; Hobs(m Wigram, 12 Jur. 91. 

T. Bell, 2 Bear. 17. (/) Se9 Principles of tbo Law 

(c) Ibid. 354, 366. of Real Proper^, 348. 

{d) Ibid. 349. 
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He professes merely to sell a certaia share in a certain 
undertaking. All^ therefore, that he should be required 
to prove appears to be, first, that there is such an under- 
taking, and, secondly, that he holds a share in it. The 
first requisition is readily satisfied, and the second will 
be apparent from any admission or evidence which is 
binding on the other shareholders. For if they admit 
that the vendor owns a share, and no obstacle is ofiered 
to its transfer to the purchaser, he will be placed in 
undisputed possession of the whole subject of his con^ 
tract. 

ComMriion of From what has been said it will appear that the title 
t^uUe to real ^q personal property is far more simple than that to real 
estate. estate. And amongst the plans which have appeared 

for the amendment of the law, has been one for adapting 
the machinery of the funds to the transfer of landed pro- 
perty. Upon consideration, however, it will perhaps 
appear that the greater complexity of the title to lands 
arises partly from the nature of the property, and partly 
from the more full power of disposition to which lands 
are subject. Lands, unlike stock, may be converted 
from arable to pasture, may be cut up into roads, canals, 
or railways, may be sold by the foot for building pur- 
poses, may be let upon lease for terms absolute or de- 
terminable, may be held for life, or in tail, as well as in 
fee, and may be disposed of by contingent remainders, 
shifting uses, and executory devises, without the inter- 
vention of any trustees. Personal property, on the 
contrary, cannot be settled without the intervention of 
trustees in whom a great degree of personal confidence 
must necessarily be placed ; but when so settled, the 
title to it is sometimes as long and intricate as that to 
real estate. If the nature of lands could be altered, or 
if landowners were willing, in order to save themselves 
expense, to give up some of their powers of disposition, 
the title to real estate might doubtless be rendered as 
simple as that to personal property. To the latter alter- 
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native, however, few, if any, would be inclined to sub- 
mit. Whilst, therefore, much might be done to simplify 
and improve our laws of property by an assimilation of 
the rules of real and personal estate, where the history 
of each forms the only ground of variety, care should 
be taken to preserve untouched such distinctions as are 
founded on the broad basis of a practical difference. 
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The Ibllowiag aro aome of the meatures proposed by the 
Metropolitan Committee, appointed at public meetinga of 

inercbanls, bankers, and traders of the city of London, for 
the purpose of obtaining an amendment of the law of bank- 
ruptcy and insolvency. 

To restore the law of arrest for debt upon mesne process, 
with ample precautions against the abuses which prevailed 
lender the old law. 

For this purpose, the committee adopt the provisions of a 
bill brought into the House of Commons by Mr. Warburton, 
in 1846, under which the arrest would be effected only by the 
order of a commissioner of the Court of Bankruptcy, to be 
obtained upon satisfactory proof of the existence of a bond 
fide debt of ^20 or upwards, and of payment having been 
twice demanded within a limited period previously to the ap- 
plication for leave to arrest. 

Immediately upon arrest, the debtor would be brought 
before the commissioner, who would be empowered, after 
examination of the parties, to discharge the debtor from 
custody, either unconditionally, or upon payment of a sum of 
money into court, or upon his finding bail to such amount as 
the commissioner might direct. He would also be entitled to 
his release upon his signing (if he should be liable to the 
bankrupt laws) a declaration of insolvency, or petitioning the 
Court of Insolvent Debtors for relief. 

To give to the commissioners absolute discretion at any 
time to refuse or withdraw the protection which every bank- 

x2 
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nipt now obtains as a matter of course immediately upon bis 
surrendering under tbe fiat. 

To render tbe refusal or withdrawal of protection compul- 
sory upon the court, when tbe bankrupt shall fail to show 
that bis bankruptcy has arisen otherwise than from fraud, 
gambling, wilful misconduct, or extravagance ; or in case of 
concealment or making away with bis property or books, 
contracting debts without reasonable expectation of ability to 
pay them, and for other offences which are now by tbe pre- 
sent bankrupt law punishable as felonies or misdemeanors. 

To give to the creditors who have proved their debts, and 
to the assignees for the whole amount of debts admitted to 
be due by the bankrupt, the power of judgment creditors to 
take the person of the bankrupt in execution when thus de- 
prived of protection ; and, in case of such execution, the bank- 
rupt shall not be entitled to his release for a period not ex-- 
ceedmg three years, (the maximum period of remand possessed 
by the Insolvent Debtors Court,) except by order of tbe 
commissioner who withdrew the protection. 

To throw the expense of criminal proceedings against 
fraudulent bankrupts on the country, instead of on the estate. 
It is manifestly unjust that the creditors, already injured by 
the loss of their property, should be called upon to pay the 
expenses, generally heavy, of a criminal, prosecution, espe* 
cially as in such cases there is little or no dividend for them. 
The practical operation of the present system is, that indict- 
ments are scarcely ever resorted to, and that the rogua 
escapes the punishment he deserves. 

To simplify the notice and affidavit preliminary to obtaining 
the summons of a debtor before the Court of Bankruptcy ; to 
facilitate the service of both the notice and summons, and to 
require upon the debtor's appearance thereupon additional 
evidence of having a good defence to the claim beyond his onm 
affidavit. It is also proposed to require security by bond, with 
sureties, for the protection of his property during the fourteen 
days interval allowed between the appearance upon the sum- 
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noons and the act of bankruptcy, and in default of such secu- 
rity, or upon the non-appearance of the debtor on the sum- 
mons, to empower a person to be named by the court to take 
charge of his property as the court should direct, until he 
can be made bankrupt. 

To abolish the fiat, and to give to the Court of Bankruptcy 
original jurisdiction to declare a party bankrupt upon proof 
of the present requisites, viz. the petitioning creditor's debt, 
and the trading, and act of bankruptcy by the debtor. 

This was recommended by the Report of the Parliamentary 
Commissioners in the year 1840. 
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Referred to p. 171. 



ReeiUl of 
petitioD. 



Grant. 



Form of Letters Patent. 

VicTOEiA by tbe grace of God of the United Kingdom of 
Great Britain and Ireland Qnieen Defender of tlie Faith to 

all to whom these presents shall come greeting Whereas 
A. B. of — — hath by his petition humbly represented unto 
us tliat in consequence of discoveries made by himself and 
communications made to him by foreigners residing abroad 
he is in possession of certain improvements in {here stale the 
title of the invention) that the same are new in this kingdom 
and have never been practised herein by any other person or 
persons whomsoever to his knowledge or belief the petitioner 
therefore most humbly prayed that we would be graciously 
pleased to grant unto him his executors administrators and 
assigns our Royal Letters Patent under the great seal of our 
United Kingdom of Great Britain and Ireland for the sole 
use benefit and advantage of the said invention within Eng- 
land Wales and the town of Berwick-upon-Tweed and also in 
the islands of Guernsey Jersey Alder ney Sark and Man and 
in all our colonies and plantations abroad for the term of 
fourteen years pursuant to the statute in that case made and 
provided And we being willing to give encouragement to all 
arts and inventions which may be for the public good are 
graciously pleased to condescend to the petitioner's request 
Know te therefore that we of our especial grace certain 
knowledge and mere motion have given and granted and by 
these presents for us our heirs and successors do give and 
grant unto the said A. B. his executors administrators and 
assigns our especial license full power sole privilege and 
authority that he the said A. B. his executors administrators 
and assigns and every of them by himself and themselves or 



AFPBNOIX. 311 

hf his and their deputy or deputies servants or agents or 
such others as he the said A. B. his executors administrators 
and assigns shall at any time agree with and no others from 
time to time and at all times hereafter during the term of 
years herein expressed shall and lawfully may make use 
exercise and vend his said invention within that part of our 
United Kingdom of Great Britain and Ireland called England 
our dominion of Wales and town of Berwick-npon-Tweed and 
also in the islands of Jersey Guernsey Aldemey 8ark and 
Man and in all our colonies and plantations abroad in such 
manner as to him the said A. B. his executors administrators 
and assigns or any of them shall in his or their discretion 
seem meet And that he the said A. B. his executors admt- 
^listrators and assigns shall and lawfully may have and enjoy 
the whole profit benefit commodity and advantage from time 
to time coming growing accruing and arising by reason of the 
said invention for and during the term of years herein men- 
tioned To HATE HOLD cxercise and enjoy the said license Habendam. 
powers privileges and advantages hereinbefore granted or 
mentioned to be granted unto the said A. B. his executors 
administrators and assigns for and during and unto the full 
end and term of fourteen years from the date of these pre- 
sents next and immediately ensuing and fully to be complete 
and ended according to the statute in such case made and 
pmvided And to the end that he the said A. B. his execu- Command not 
tors administrators and assigns and every of them may have ^t°^*^* 
and enjoy the full benefit and the sole use and exercise of the 
said invention according to our gracious intention herein- 
before declared We do by these presents for us our heirs and 
successors require and strictly command all and every person 
and persons bodies politic and corporate and all other our sub- 
jects whatsoever of what estate quality degree name or condi- 
tion soever they be within that said part of the United King- 
dom of Great Britain and Ireland called England our dominion 
of Wales and town of Berwick-upon-Tweed and also in the 
islands of Guernsey Jersey Aldemey Sark and Man and 
in aH onr colonies and plantations abroad aforesaid that nei- 
ther they nor any of them at any time during the continu- 
ance of the said term of fourteen years hereby granted either 
directly or indirectly do make use or put in |»actice the 
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Commtnd not 
to hinder pa* 



Proviso to be 
▼Old if contraiy 
to law or not 
new. 



said invention or any part of the same so attained unto 
by the said A. B. as aforesaid nor in anywise counterfeit 
imitate or resemble the same nor shall make or cause to be 
made any addition thereunto or subtraction from the same 
whereby to pretend himself or themselves the inventor or 
inventors devisor or devisors thereof without the license 
consent or agreement of the said A. D. his executors admi* 
nistrators and assigns in writing under his or their hands and 
seals first had and obtained in that behalf (a) upon such 
pains and penalties as can or may be justly inflicted on such 
offenders for their contempt of this our royal command and 
further to be answerable to the said A. B. his executors ad- 
ministrators and assigns according to law for his and their 
damages thereby occasioned And moreover we do by these 
presents for us our heirs and successors will and command 
all and singular the justices of the peace mayors sheriffs 
bailiffs constables headboroughs and all other officers and 
ministers whatsoever of us our heirs and successors for the 
time being that they or any of them do not nor shall at any 
time hereafter during the said term hereby granted in any- 
wise molest trouble or hinder the said A. B. his executors 
administrators or assigns or any of them or his or their depu- 
ties servants or agents in or about the due and lawful use or 
exercise of the aforesaid invention or any thing relating 
thereto Provided always and these our letters-patent are 
and shall be upon this condition that if at any time during 
the said term hereby granted it shall be made appear to us 
our heirs or successors or any six or more of our or their 
privy council that this our grant is contrary to law or preju- 
dicial or inconvenient to our subjects in general or that the 
said invention is not a new invention as to the public use 
and exercise thereof in that said part of our United Kingdom 
of Great Britain and Ireland called England our dominion of 
Wales and town of Berwick-upon-Tweed and also in the 
islands of Guernsey Jersey Alderney Sark and Man and in all 
our colonies and plantations abroad aforesaid or not first in- 
troduced therein (6) by the said A. B. as aforesaid then upon 
signification thereof to be made by us our heirs or successors 

abroad then this clause mns as fol- 
lows t — *' or not invented or found 
out by the said/' &c. 



(a) See anU, p. 177. 
(6) In case the patent be for an 
Invention not communicated from 
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under our or their signet or privy seal or by the lords of our 
or their privy council or any six or more of them under their 
hands these our letters-patent shall forthwith cease deter- 
mine and be utterly void to all intents and purposes Pro- Nottopreju- 
viDED ALSO that these our letters-patent and any thing here- patento. 
inbefore contained shall not extend or be construed to ex- 
tend to give privilege unto the said A. B. his executors ad- 
ministrators or assigns or any of them to use or imitate any 
invention or work whatsoever whieh hath heretofore been 
invented or found out by any other of our subjects whatso« 
ever and publicly used and exercised in that said part of our 
United Kingdom of Great Britain and Ireland called Eng- 
land our dominion of Wales or town of Berwick-upon- 
Tweed or in the islands of Guernsey Jersey Alderney Sark 
or Man or in our colonies and plantations abroad aforesaid 
unto whom our like letters-patent or privileges have been 
already granted for the sole use exercise and benefit thereof 
it being our will and pleasure that the said A. B. his exe- 
cutors administrators and assigns and all and every other 
person and persons to whom like letters-patent or privileges 
have been already granted as aforesaid shall distinctly use 
and practise their several inventions by them invented or 
found out according to the true intent and meaning of the 
said respective letters-patent and of these presents Provided To be void if 
LIKEWISE nevertheless and these our letters-patent are upon ]^ twel^^'* 
this condition that if at any time hereafter these our letters- peraoos, 
patent or the liberties and privileges hereby by us granted 
shall become vested in or in trust for more than the number 
of twelve persons or their representatives at any one time as 
partners dividing or entitled to divide the benefit or profits 
obtained by reason of these our letters-patent reckoning 
executors or administrators as and for the single person 
whom they represent as to such interest as they are or shall 
be entitled to in right of their testator or intestate (c) And and if inveDtor 

ALSO if the said A, B. shall not particularly describe and ^^ ^?i ®"/**" 
, - , .... , . , specincatiOD, 

ascertam the nature of the said invention and in what manner 

the same is to be performed by an instrument in writing 

under his hand and seal and cause the same to be enrolled in 

our High Court of Chancery within calendar months (cf) 

(e) See ant$, p. 175. {d) See ante, pp. 174, 177. 
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next And immMtilely after the date tit tbiefle letten-patent 
and if iDventor Akd ALSO that if tlie Sliid A. B. hift exeeutorft administrators 
fi°^ '"PpJy or assigns sfcall not snpply or cause to be supplied for our 
service aU Snch articles of the said invention as he or they 
shall be required to supply by the officers or commissioners 
administering the department of our service for the use of 
« which the same be required in such manner at snch times and 

at and upon such reasonable price and terms as shall be 
setded fbr that purpose by the said officers or commissioners 
80 requiring the same then these our letters-patent and all 
liberties and advanti^s whatsoever hereby granted shall 
utterly cease determine and become void anything herein* 
before contained to the contrary thereof in anywise notwith- 
standing PaoviDBn that nothing herein contained shall pre- 
vent the granting of licenses in such manner and for such 
Consideration as they may by law be granted {e) Akd lasUy 
we do by these presents for us our heirs and successors grant 
unto the said A. B. his executors administrators and assigns 
diat these our letters-patent or the enrolment or exemplifi- 
cation thereof shall be in and by all things good firm valid 
sufficient and effectual in the law according to the true intent 
and meaning thereof and shall be taken construed and ad- 
judged in the most favourable and beneficial sense for the 
best advantage of the said A. B. his executors administrators 
and assigns as well in all our courts of record as elsewhere 
and by all and singuhir the officers and ministers whatsoever 
of us onr heirs and successors in that part of our said United 
Kmgdom of Great Britain and Ireland called England our 
doiliinion of Wales and town of Berwick-upon-Tweed and 
also in the islands of Guernsey Jersey Aldemey Sark and 
Man and in all our colonies and plantations abroad aforesaid 
and amongst all and every the subjects <)f us our heirs and 
successors whatsoever and wheresoever notwithstanding the 
not full and certain describing the nature or quality of the 
Said invention or of the materials thereto conducii^ and be- 
longing In witness whereof we have caused onr letters to 

be made patent Witness ourself at Westminster this 

day of in the — ^ year of our reign. 

By writ of Privy Seal. 

(«) See ante, p. 176. 
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Mmriage SigUtement of a Shmre of a TtHatcv^t Rtsidtmrif 
Ptrgmal EiUUe taid of Money in the Fmds upon the 
usual Trusti* 

This Indenture made Ae day of 1848 Between 

Charles Catchpole of King Street in the city of London gen- 
tleman of tlie iSrst part Grace Gurney of Harley Street in 
the county of Middlesex spinster of the second part and 
Henry Hunter of Brixton in the county of Surrey Esquire 
John James of Lincoln's Inn in the county of Middlesex 
Esquire and Leonard Lambert of Brighton in the county of 
Sussex Esquire of the third part Whereas a marriage has Recital of in- 
been agreed upon and is intended to be shortly solemnized tended raarriagc. 
between the said Charles Catchpole and Grace Gurney And Recital.of pos- 
WHEREAS under and by virtue of the kst will and testament ^^^ uwler'a 
of John Gurney late of Harley Street aforesaid Esquire de- will, 
ceased which said will bears date on or about the ninth day 
of January 1840 and was proved in the iPrerogative Cou)rt of 
the Archbishop of Canterbury (a) on or about the twelfth day 
of March 1840 the said Grace Gurney is now entitled to one 
equal undivided fourth part or share or some other part or 
share of the residuary personal estate of the said testator or 
the stocks funds or securities in or upon which the same is 
or may be invested And whereas the said Grace Gurney is Reciial of pos- 
possessed of the sum of £5000 £S per cent, consolidated «»io»i of stock. 
bank annuities which said sum was lately standing in her 
own name in the books of the governor and company of the 
Bank of England And whereas upon the treaty for the said Recital of 
intended marriage it was agreed that the said Grace Gurney Ji^^^raon- 
should assign the said one equal undivided fourth part or alty to trustees. 

in) See ante, p. t41. 
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Assignment. 
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of residue. 
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Habendum. 



share or other part or share to which she is entitled as afore- 
said of and in the residuary personal estate of her said late 
fitther unto the said Henry Hunter John James and Leonard 
Lambert their executors administrators and assigns upon 
and for the trusts intents and purposes hereinafter expressed 
and declared of and concerning the same And it was also 
agreed that the said Grace Gumey should transfer the said 
sum of £5000 £S per cent, consolidated bank annuities of 
which she is possessed as aforesaid into the names of the said 
Henry Hunter John James and Leonard Lambert to be held 
by them upon and for the trusts intents and purposes herein- 
after expressed and declared of and concerning the same 
And whereas the said sum of £5000 £3 per cent, consoli- 
dated bank annuities hath been accordingly transferred by 
the said Grace Gumey out of her name into the names of 
the said Henry Hunter John James and Leonard Lambert 
and the same is now standing in their names in the books of 
the governor and company of the Bank of England as they 
the said Henry Hunter John James and Leonard Lambert do 
hereby admit and acknowledge Now this Indenture wit- 
NESSETH that in pursuance of the said agreement in this be- 
half and in consideration of the said intended marriage she 
the said Grace Gurney with the consent and approbation of 
the said Charles Catchpole testified by his being a party to 
and executing these presents Hath granted bargained sold 
assigned and transferred and by these presents Doth grant 
bargain sell assign and transfer unto the said Henry Himter 
John James and Leonard Lambert their executors adminis- 
trators and assigns All that the one equal undivided fourth 
part or share or other part or share of her the said Grace 
Gurney under the hereinbefore mentioned will of her said 
late father John Gurney of and in the residuary personal 
estate of her said late father and of and in the stocks funds 
and securities in or upon which the same now is or shall or 
may at any time or times hereafter be invested and of and in 
the dividends interest and annual produce thereof And all 
the right title claim and demand whatsoever at law and in 
equity of her the said Grace Gurney in and to the said one 
equal undivided fourth part or share or other part or share 
hereby assigned To have hold receive and take the said 
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one equal undivided fourth part or share or other part or 
share intended to be hereby assigned of and in the residuary 
personal estate of the said John Gurney and the investments 
and income thereof unto the said Henry Hunter John James 
and Leonard Lambert their executors administrators and 
assigns In trust for the said Grace Gurney her executors Trust for Itdy 
administrators and assigns until the solemnization of the said ^**^ mwri»g«- 
intended marriage and from and immediately afler the solem« 
nisation thereof Upon and for the trusts intents and purposes 
and with under and subject to the powers provisos agree* 
ments and declarations hereinafter expressed and declared of 
and concerning the same And the said Charles Catchpole Power of attor« 
and Grace Gurney do and each of them doth hereby irrevo- "'y* 
cably nominate and appoint the said Henry Hunter John 
James and Leonard Lambert and the survivors and survivor 
of them his executors administrators and assigns to be the 
true and lawful attomies and attorney of them the said Charles 
Catchpole and Grace Gurney and each of them (6) in their 
his or her names or name to ask recover and receive from the 
executors of the will of the said John Gurney and all and 
every persons and person liable to pay or transfer the same 
the said one equal undivided fourth part or share hereby 
assigned and to give eflfectual discharges for the same and on 
non-payment or non-transfer thereof or of any part thereof to 
commence carry on and prosecute any action or actions suit 
or suits or other proceedings whatsoever for obtaining pay- 
ment or transfer thereof And also for all or any of the said 
purposes from time to time to substitute or appoint any attor- 
ney or attornies under them or him And generally to do and 
execute all such other matters and things in the premises as 
shall be necessary they the said Charles Catchpole and Grace 
Gurney hereby agreeing to allow and confirm whatsoever the 
said Henry Hunter John James and Leonard Lambert or the 
survivors or survivor of them his executors administrators or 
assigns shall lawfully do or cause to be done in the premises 
by virtue hereof And it is hereby agreed and declared by Trust of stock, 
and between the said parties hereto that they the said Henry 
Hunter John James and Leonard Lambert their executors 

(6) This power of attorney is not action which are assigned are equi- 
absolutely necessary, as the choses in table onl^; see anU, p. 101 . 
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admiiiittrators and «f8igiit fbi^l itand poMetsed of and inte- 
rested ui the said sum of ;g5000 £$ per cent, oonaolidated 
bank aonuitiea to transferred into their names as aforesaid 
Ix TauiT for the said Grace Gumey her executors adminis- 
trators and assigns until the soleronisation of the said in- 
tended marriage And from and immediately after the soleni- 
nisation thereof Upon and for the trusts intents and purposes 
and with under and subject to the powers provisos agreements 
and declarations hereinafter expressed and contained of and 
concerning the same And it is hereby agreed and declared 
by and between the said parties hereto that from and after 
the solemniiation of the said intended marriage the said 
Henry Hunter John James and Leonard liambert their exe* 
cutors administrators and assigns shall stand possessed of and 
interested in the said one equal fourth part or share or other 
part or share hereinbefore assigned of and in the residuary 
personal estate of the said John Gumey and the inrestments 
thereof and the said sum of £5000 £S per cent, consolidated 
bank annuities Upon tbust that the said trustees or the 
trustees or trustee for the time being of these presents do 
and shall either continue the same respectively in their re* 
spective actual states of investment or do and shall lay out 
and invest the same in any of the parliamentary stocks or 
public funds of Great Britain or at interest upon government 
or real securities in England or Wales but not in Ireland(c) and 
do and shall from time to time alter and vary the said stocks 
funds and securities for or into others of a like nature as often 
as the said trustees or trustee shall think fit Pxovu>ed that 
every such investment alteration and variation be made with 
the consent of the said Charles Catchpole and Grace Gurney 
during their joint lives and after the decease of eidier of them 
with the consent of the survivor of them(</) and after the 
decease of such survivor at the discretion of the said trustees 
or truatee for the time being of these presents And it is 
hereby agreed and declared by and between the said parties 
hereto that after the aolemniaation of the said intended mar- 
riage the said trustees or trustee for the time being of these 
presents shall stand possessed tA and interested in the said 



(e) See anU, pp. 20^, 206. 



((ly See«iUi,p.20^ 



ghare of Ihe residuary ftersaoal ntiite of the laid Johi^ Quf* 

ney and the inYe$tmeQt9 thereof and the said sum qf jg^OOQ 

4S3 per cent, consolidated bank annuities and the stocks 

funds and securities in or upon which the same may be ui« 

vested and the dividends interest and annual prodnoe thereof 

Upon and for the trusts intents aud purposes and under and 

subject to the powers provisos agreenaents and dechirations 

hereinafter expressed and declared of and eoncerning the WA^ 

that is to say Upon trust that they the said trustees iff Trust foi lepa- 

trustee for the time being of these presents do iiu4 »baU J^^dX^^i^*^ 

during the life of the said Grace Gumey pay the interest lif^ 

dividends and annual produce thereof unto su^h persoQ or 

persons as the said Grace Gurney shall from tinte to time 

notwithstanding her said intended or any future coverture 

appoint by any writing under her hand but not by i^oy n)ode 

of anticipation and in default of such appointm^i^t ^Uto her 

own hands for her sole and separate use (e) e?(clusive of the 

said Charles Catchpole and of any future husband but so that 

she shall dispose thereof in any mode of anticipation 4nd 

the receipts in writing of the said Grace Gurney qf of mqh 

person or persons as she shall appoint to receive th^ ft^id 

dividends interest and annual produce in manner fifgoresaid 

but not in any mode of anticipation shall nqtwithst^^di^g 

her said intended or any future coverture be effectut^l dis<- 

charges for the same Ann from and immediately ^fter \he After dseetse of 

decease of the said Grace Gurney Upon Tausi that the si^id wteo<j«4 wife, 

trust PDr ID' 
trustees or trustee for the time h^ing of these presents do ^d tended huslMiid 

shall pay the dividends interest and annual produce of the ^'^i^* 
said trust monies stocks funds i^nd securities upto or permit 
the same to be received by the said Charles Catchpole find 
his assigns for and during the term of his natural life And After decetse 
from and immediately after the decease of the survjvpr of ^ *"'^^°'» 
them the said Charles Catchpole and Grace Gurney the said 
trustees or trustee for the time being of these presents shs^]] 
stand and be possessed of and interested in the said trust 
monies stocks ftinds and securities and the dividends ii^terest 
and annual produce thereof In trust for all and every or trast for 
such one or more exclusively of the others or other of the tended husband 

and wife shall 
(♦)Se»antt.p.388. jointly .ppoin.. 
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children or child of the said intended marriage with such 
provision for their respective maintenance and if more than 
one in such shares and proportions and subject to such limi- 
tation and conditions over in favour of any others or other of 
the said children and in such manner (/) as the said Charles 
Catchpole and Grace Gumey by any deed or deeds instru- 
ment or instruments in writing with or without power of 
revocation and new appointment to be by them sealed and 
delivered in the presence of and to be attested by two or 
In default, as more credible witnesses shall jointly direct or appoint And 

survivor shall Jq default of such joint direction or appointment and so far 
appoint by deed ,,.,.. , '^'^ ,^ . , , „ 

or will. as any such jomt direction or appomtment if incomplete shall 

kiot extend as the survivor of them the said Charles Catchpole 
and Grace Gumey by any deed or deeds instrument or in- 
struments in writing with or without power of revocation and 
new appointment to be by him or her respectively sealed and 
delivered in the presence of and to be attested by two or 
more credible witnesses or by his or her last will or any 
codicil or testamentary writing to be by him or her respec« 
tively duly executed (and as to the said Grace Gurney not« 
withstanding any future coverture) shall direct or appoint 
In default of And in default of such direction or appointment and so far 
appoiQ men , ^^ ^^^ ^^^j^ direction or appointment if incomplete shall not 
trust for chil- extend In trust for all and every the children or child of 
son8a?2l the said intended marriage who being a son or sons shall 

years, daughters attain the age of twenty -one years or being a daughter or 

•.'^^* or mar- daughters shall attain that ase or marry under that age with 

nage m{h con- ,** __ ,T® ^ ^. 

lent, the consent of her or their parent or parents guardian or 

guardians for the time being and to be divided between or 

amongst the said children if more than one in equal shares as 

tenants in common and if there shall be but one such child 

who being a son shall live to attain the age of twenty-one 

years or being a daughter shall live to attain that age or marry 

under that age with such consent as aforesaid then the whole 

Hotchpot shall be in trust for that one or only child But no child 

clause. taking any part of the said trust monies stocks funds and 

securities under any appointment to be made in exercise of 

any of the aforesaid powers shall be entitled to any share of 

the unappointed part of the said trust monies stocks funds 

(/) See ante, pp. 196, 197. 



APPENDIX. 



321 



and securities without bringing his or her appointed share 
into hotchpot, and accounting for the same accordingly (g) 
And if there shall be no child or children of the said intended If no child shall 
marriage who shall become entitled to the said trust monies ^°"^®*°^*^ • 
stocks funds and securities under the trusts hereinbefore 
declared then the said trustees or trustee for the time being 
shall stand possessed of the said trust monies stocks funds 
and securities or so much thereof as shall not have been dis- 
posed of under the powers and authorities herein contained 
and the dividends interest and annual produce thereof (sub- 
ject nevertheless to the trusts hereinbefore declared) Upon 
and for the trusts intents and purposes hereinafter expressed 
and declared of and concerning the same that is to say If F *",^®?**?f j^"'* 
the said Charles Catchpole shall depart this life in the lifetime grst. 
of the said Grace Gurney In trust for the said Grace Gurney Trust for in- 
her executors administrators and assigns for her own benefit *1° ]QjJJy^ 
But if the said Grace Gurney shall depart this life in the jf intended wife 
lifetime of the said Charles Catchpole then after the decease shall die first. 
of the said Charles Catchpole and such failure of children. as 
aforesaid upon and for such trusts intents and purposes and Upon such 

in such manner as the said Grace Gurney by her last will or *"'^^*/* ?J?" , ,, 

_. ., . . 1 . , , , tended wife shall 

any codicil or testamentary writing to be by her duly exe- by will appoint. 

cuted notwithstanding her said intended coverture shall direct 

or appoint (h) And in default of such direction or appoint- in default of 

ment and so far as any such direction or appointment if in- appointment. 

complete shall not extend In trust for the person or per- Trust for next 

sons who under the statutes made for the distribution of the ^^'S'" °^!?" 
/»• 11 11 /,,..i^ tended wife. 

estates of intestates would at the decease of the said Grace 

Gurney be entitled to her personal estate in case she having 

survived the said Charles Catchpole had died possessed of 

the same intestate and to be divided between or amongst the 

lame personi if more than one in the shares in which the 

tame would under the same statutes be divided between or 

amongst them Provided always and it is hereby agreed Maintenanct 

and declared by and between the said parties hereto that after ^!^^ educauon 

the decease of the said Charles Catchpole and Grace Gurney 

and whilst any child or children of the said intended marriage 

being a son or sons shall be under the age of twenty-one 

years or being a daughter or daughters shall be under that 

(g) Sec ante, p. 198. (h) See ante, p. 196. 

Y 
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age and unmarried the said trustees or trustee for the time 
being of these presents do and shall apply the whole or such 
part as the said trustees or trustee for the time being shall 
think fit of the dividends interest and annual produce of the 
expectant or presumptive share of each such child in the said 
trust monies stocks funds and securities for or towards his or 
her maintenance and education or otherwise for his or her 
benefit and that the said trustees or trustee for the time 
being may either themselves or himself so apply the same or 
may pay the same to the guardian or guardians of such child 
for the purpose aforesaid without seeing to the application 
thereof (t) And do and shall lay out and invest the surplus 
if any of the said interest dividends and annual produce in 
the names or name of the said trustees or trustee for the time 
being in any of the stocks funds or securities hereinbefore 
mentioned to be from time to time altered and varied for or 
into any other stocks funds and securities of a like nature as 
often as the said trustees or trustee shall think fit so that the 
same may accumulate by way of compound interest and the 
accumulations to be so made shall be added to the fund or 
respective funds from which the same shall have proceeded 
and be subject to the same trusts and provisions in every 
respect and so that the dividends interest and annual produce 
of each such accumulated fund may be subject to the provision 
hereinbefore contained for the maintenance and education at 
any subsequent period of minority of the child from whose 
expectant or presumptive share the same shall have proceeded 
Provided also and it is hereby agreed and declared that it 
shall be lawful for the said trustees or trustee for the time 
being of these presents during the joint lives of the said 
Charles Catchpole and Grace Gurney with their consent in 
writing and after the decease of either of them with the con* 
sent in writing of the survivor of them which consent shall be 
binding whether the said Grace Gurney shall be covert or 
sole and after the decease of such survivor at the discretion 
of the said trustees or trustee for the time being to raise and 
apply a sufficient part of the expectant share of any child of 
the said intended marriage in the said trust monies stocks 
funds and securities for or towards his or her advancement in 
(i> See ante, p. 203. 
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the world notwithstanding he or she shall not then have 
attained the age of twenty-one years or after he or she may 
have attained that age in the lifetime of the said Charles 
Catchpole and Grace Gurney or the survivor of them Pro- Power to invest 
VIDEO ALWAYS and it is hereby agreed and declared by and '° the purchase 
between the said parties hereto that it shall be lawful for the 
said trustees or trustee for the time being at any time or times 
during the lives or life of the said Charles Catchpole and 
Grace Gurney or the survivor of them with their his or her 
consent and approbation in writing signed with their his or 
her hands or hand to convert into money the whole or any 
part of the said stocks funds and securities and to lay out the 
monies arising thereby in the purchase of any freehold or 
copyhold estates in England or Wales of an estate of inhe- 
ritance in fee simple in possession free from all incumbrances 
except quit rents and copyhold and customary dues and 
services (k) to be conveyed or surrendered to the said 
trustees or trustee for the time being their or his heirs 
and assigns Upon trust nevertheless with the consent Trust for sale 
and approbation of the said Charles Catchpole and Grace °^]JJJ?^^*' ^ 
Gurney or the survivor of them to be signified by writing 
signed with their his or her hands or hand during the life- 
time of them or the survivor of them and after the decease 
of the survivor of them then at the discretion and of the 
proper authority of the said trustees or trustee for the 
time being of these presents to sell and dispose of the said 
estates which shall have been so purchased as aforesaid 
either by public auction or private contract in one lot or in 
parcels subject to such special conditions of sale and for such 
price or prices as to the said trustees or trustee for the time 
being shall seem reasonable with power at any public auction 
of the said premises or any of them to buy in the same or 
any of them and also to vary or rescind any contract for the 
sale of the same or any part thereof and either by public 
auction or private contract in one lot or in parcels to resell 
the same without responsibility for any loss to be occasioned 
thereby and to convey and assure the said premises which 
shall be sold to the purchaser or respective purchasers thereof 
or as he she or they respectively shall direct And upon 
(fc) See ante, p. 207. 
Y 2 
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Trut of sale TRUST to apply the monies arising from such sale after pay- 
moniet the same ^^^^^ ^^ j|,g ^^^^^ charges and expenses attending the same 
as monies laid ^^ , ^ , , , . j 

oat. Upon and for such and the same trusts mtents and purposes 

as the monies so raised and laid out in the purchase of such 

estates were suhject to before such purchase was made or 

would have been subject to if the same had not been laid out 

therein And also upon trust in the mean time and until 

such estates shall be so resold to apply the rents and profits 

thereof in such manner as the interest dividends and annual 

produce of the monies laid out in the purchase thereof would 

have been applicable under the trusts hereinbefore declared 

Purchased es- in case such purchase had not been made It being hereby 

tatn 10 be con- agreed and declared that the estates to be purchased under 
sidered as mo- ° « . , , i, , i :i ■ 

ney. this present power as aforesaid shall when so purchased be 

considered as money and be subject to such and the same 
trusts in all respects as the monies laid out in the purchase 
thereof were subject to before such purchase was made or 
would have been subject to if the same had not been laid out 
Power of leas- therein Provided always and it is hereby agreed and de- 
iDg estates to be clared by and between the said parties hereto that it shall be 
lawful for the trustees or trustee for the time being of the 
estates so to be purchased by virtue of such power as afore- 
said with the consent and approbation of the said Charles 
Catchpole and Grace Gurney or the survivor of them testified 
by some writing under their his or her hands or hand and 
af^er the decease of such survivor then at the discretion and 
of the proper authority of the said trustees or trustee by 
deed at any time or times to demise and lease the same es- 
tates or any of them or any part thereof to any person or 
persons whomsoever for any term of years not exceeding 
twenty-one years to take effect in possession and not by way 
of future interest at the best yearly rent that can be had or 
gotten for the same and without any fine or foregift for the 
making thereof and upon such other terms and conditions aa 
the said trustees or trustee shall think fair and reasonable 
Power for trus* PROVIDED ALWAYS and it is hereby agreed and declared by and 

tees to settle between the said parties hereto that it shall be lawful for the 

with executors /. . . , . 

as to shaiti of trustees or trustee for the time being of these presents with 

residue ; the consents in writing of the said Charles Catchpole and 

Grace Gurney during their joint lives and after the decease 
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of either of them with the consent in writing of the survivor 
of them and after the decease of such survivor at the discre- 
tion of the said trustees or trustee to settle and ascertain in 
such manner as they or he shall deem expedient the amount 
of any monies properties or effects due to or claimed by 
them or him under these presents by virtue of the will of the 
said John Gurney deceased and also to pass and allow the and to pass 
accounts of the person or persons paying over or transferring ®*' **^^°"° ^* 
the same monies properties or effects or any part thereof and 
to accept any monies properties or effects which the said trus- 
tees or trustee for the time being with such consent or at 
such discretion as aforesaid shall deem it expedient to accept 
in lieu of or satisfaction for the whole of the said premises 
hereby assigned and to give releases and discharges to the 
accounting party or parties for the same premises or any part 
thereof as fully and effectually as the trustees or trustee for 
the time being of these presents might or could do if they 
or he were absolute and beneficial owners or owner of such 
premises And if any disputes or difficulties shall at any power to refer 
time arise in relation to the said premises hereby assigned or *° arbitration, 
any part thereof it shall be lawful for the trustees or trustee 
for the time being of these presents if they or he shall think 
proper with such consent or at such discretion as aforesaid to 
refer any such disputes or difficulties to arbitration in the usual 
manner or otherwise to settle and adjust the same in such 
manner in all respects as the said trustees or trustee for the time 
being with such consent or at such discretion as aforesaid sha]] 
think proper Provided also and it is hereby further agreed Powcr for trus- 
that it shall be lawful for the trustees or trustee for the time tecs to postpone 
bemg of these presents in their or his discretion to postpone g^cise and en- 
or forbear the exercise and enforcement of all or any of the forcement of 
powers and remedies hereby vested in or which shall or may ^^^^^H *" ^^' 
be exercisable by such trustees or trustee by virtue hereof 
any thing herein contained or any rule at law or equity to 
the contrary notwithstanding Provided also and it is hereby Receipt clause. 
agreed and declared by and between the said parties hereto 
that the receipts in writmg of the trustees or trustee for the 
time being acting in the execution of the trusts or powers of 
these presents for any monies payable to them or him by 
virtue of these presents shall effectually discharge the person 



S2« 



APPBMDIX. 



Power to ac- 
cept other se- 
cant ies. 



And to r)i&- 
charge part of 
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prised in any 
security. 



Power to ap- 
point new trus- 
tees. 



or persons paying the same from all responsibility as to the 
misapplication or nonapplication thereof and from all obliga- 
tion of seeing to the application thereof (0 Avd also that 
it shall be lawful for the trustees or trustee for the time being 
of these presents but during the lives of the said Charles 
Catchpole and Grace Gurney and the life of the survivor 
of them with their his or her consent in writing to accept 
other real securities for any part of the said trust Amds which 
may be invested in real securities and the interest thereof in 
lieu of and as a substitution for the hereditaments or any part 
of the hereditaments comprised in any such security Avd 
Aiiso to discharge from any such security any part or parts of 
the hereditaments therein comprised and without which the 
said trustees or trustee shall deem the existing security or 
securities sufficient and every such acceptance of a new se<* 
curity and every release of all or any part of the heredita- 
ments comprised in the existing securities shall be binding 
on all persons interested in the said trust funds and the 
interest thereof and the persons deriving title to the here- 
ditaments so released shall not be obliged to inquire into 
the sufficiency in point of value or title of the substituted 
or retained security or securities Provided also and it is 
hereby further agreed and declared by and between the said 
parties hereto that if the said trustees hereinbefore ap-* 
pointed or any or either of them or any future trustee or 
trustees to be appointed as hereinafter is mentioned shall 
happen to die or shall go to reside beyond the seas or shall be 
desirous of being discharged or shall decline or become in- 
capable to act in the trusts or powers herein contained before 
the same shall be fully performed or otherwise satisfied then 
and in every such case it shall be lawful for the said Charles 
Catchpole and Grace Gurney during their joint lives and 
after the decease of either of them for the survivor of them 
and after the decease of such survivor for the surviving or 
continuing trustees or trustee for the time being of these 
presents or the acting executors or administrators of the last 
surviving or continuing trustee by any deed or deeds instru- 
ment or instruments in writing to be by them him or her 



(I) See ante; p. 909. 
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sealed and delivered in the presence of and to be attested 
by tWQ or more credible witnesses to substitute and appoint 
any other person or persons to be a trustee or trustees in 
lieu of the trustee or trustees so dying going to reside be- 
yond the seas desiring to be discharged declining or becoming 
incapable to act as aforesaid (m) And that when any new 
trustee or trustees shall have been appointed as aforesaid all 
the said trust estates monies and premises which shall be 
then vested in the trustees or trustee for the time being of 
these presents or in the heirs executors or administrators of 
the last surviving or continuing trustee shall with all con- 
venient speed be conveyed assigned transferred and paid so 
as effectually to vest the same in the surviving or continuing 
trustees or trustee and such new or other trustee or trustees 
or if there shall be no surviving or continuing trustee then 
in such new trustees or trustee only upon the same trusts as 
are hereinbefore declared concerning the same or such of the 
same trusts as shall be subsisting or capable of taking effect 
And it is hereby agreed and declared that every such new 
trustee shall in all things act and assist in the management 
and execution of the trusts and powers to which he shall be so 
appointed as effectually and with the same powers authorities 
exemptions and discretion as if he had been originally by 
these presents nominated a trustee for the purposes aforesaid 
Provided also and it is hereby agreed and declared by and Trustees* in- 
between the said parties hereto that the trustees or trustee demmty clause, 
for the time being of these presents shall be chargeable re- 
spectively only with so much money as they respectively 
shall actually receive by virtue of the trusts hereby in them 
reposed notwithstanding their respectively joining with any 
co-trustees or co-trustee in the signature of receipts for the 
sake of conformity and shall not be answerable or account- 
able the one for the other or others of them or for any banker 
broker or other person with whom the said trust monies or 
any part thereof may be lodged for safe custody or for the 
insufficiency or deficiency of any stocks funds or securities 
wherein the same may be invested in pursuance of these pre- 
sents nor for any defect in title in any hereditaments or pre- 

(m) See ante, p. 209. 
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mises On the security whereof the said trust monies or any 
part thereof may be invested or which may be purchased 
under the power for that purpose hereinbefore contained nor 
for any other loss or damage which may happen in the exe- 
cution of any of the trusts or powers herein expressed or in 
relation thereto unless the same shall happen through their 
own wilful default respectively (n) And it is hereby further 
agreed and declared that it shall be lawful for the trustees or 
trustee for the time being of these presents out of the monies 
which shall come to their respective hands by virtue of these 
presents to retain to and reimburse themselves respectively 
and to allow to their co- trustees all such costs charges da- 
mages and expenses as they or any or either of them may 
sustain or incur in or about the execution of any of the trusts 
or powers herein expressed or in relation thereto In wit- 
ness whereof the said parties to these presents have here- 
unto set their hands and seals the day and year first above 
written. 

(n) See ante, p. 211. 
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A. 

Ability, representation as to, 72, 301. 
Abstract of title, 302. 
Acceptance of goods, what is, 37. 

of offer, 70. 
Acceptor of a bill, liability of, 74. 
Accumulation, restraint on, 194. 
Acknowledgment, remarks on, by wife, of the conveyance of her 

real estate, 288. 
Act of bankruptcy, what is, 104, 108, 110, 111, 112. 

bond Jide innMctiom valid notwithstanding, 118. 
— See Bankruptcy. 
Action, chose in, 4, 100, 274, 300.— See Chose in Action. 
Actions, real, personal and mixed, 3. 
ex delicto, 55. 
personal, 56. 
of detinue, 3. 
of trover, 22, 41,44. 
of replevin, 3. 
of debt, 60. 

of debt by hjisband for arrears of wife's rent, 276. 
limitation of, 294—298. 
Ademption of specific legacy, 248. 
Adjudication of bankruptcy, 118. 
Administrator durante minore tetaie, 238, 259. 
who appointed, 257. 
joint, 258. 

rights and powers of, tfr. 
his year, 259. 
durante absentid, ib, 
pendente lite, 260. 
etim teitamento annexo, ib. 
office of, not transmissible, 261. 
de bonis non, ib, 

not bound to plead the statute of limitations, 298i 
AdministbatioIt, stamp on letters of, 260. 

court from which taken outj ib. 
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ADiciNiBTBATlON,*hn8baDd*s right to, of his wife's effects, 276. 

Admission of debt, 110. 

Adyancbment to children to be accounted for in distribution, 262. 

form of power of, in a settlement, 322. 
Affidavit of debt, filing an, 110, 
AaENTS, 292. 

AoRBEMBNTS which require to be in writing, 36, 39, 66. — See Con- 
tracts. 
Alien, 42. 

may be bankrupt, 108. 
Alienation of choses in possession, 31, 34. 
void, 43. 
involuntary, 45. 

of choses in action, 100, 109, 27g. 300. 
growth of right of testamentary. S33.-^See Assign- 
ment. 
Alimony, 286. 
Allowancb of baakrupt, 121. 
Alteration of a deed, 75. 
ANiMALs/«rie nalttrie, 18. 

Annuities, bank, 149.— Set Stock in the Funds. 
Annuity creditors, proof by, U6» 
apportipameiit of, 190. 
apportionable if given for maifiteiiaQoa, 191. 
legacy duty on, 248. 
warrant of attorney to secure, 86. 
personal, 148. 
Anticipation, restraint on, 282. 
Appointment of portions, 196. 
illusory, 197. 
ezolasivt, i^. 
voluntary, 195. 
amongst a cIqss, 196. 
to issue of a child, ivh^n good, 199. 
fraudulent by a father, 200. 
creating a perpetuity, 801. 
of new trustees, 209. 
by wife in favor of bar busband, 264. 
form of power of, amongst ehildrea, 319. 
form of power of, by wife, 32 1« 
Apportionment of income, 190. 
Arbitration, 137. 

act for detarmiQiag difltrenees by, 139. 
power of assignees to submit lo, 232. 
Abbbaba 9( rant, 02. 

of rent, limitation of actiaiis for, 206, 29€« 

BGtion by husband for, of rent of wife's estate, 276i 
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Arrears of interest on bond, 94. 

of interest, limitation pf ftction* for, 296« 29^. 
of dower, 296. 
Arrest, freedom of bankrupt from. 94. 
Assent of executor, 238. 

Assets, executor not liable beyood ampiiBl efy 246, 
Assignees of bankrupt, 117, 118. 
•0]cia], 115. 
0f insolvADt, 127. 

what proceedings of, require cooMnt of creditors, 232. 
Assignment of chosei in possessioQ, 31, 32,34. 
of choses in action* lOO. 101. 

noUe« of, 300. 
of breaches, 94. 
of lettertrpatent, 177* 
of eppyrigfat, ISO. 
io trust for creditors, 104. 
of wife*s reversionary ciioaea in tfllton, 278. 
inquiry as to pripr« of cbpsp ia aetieo, 301 . 
of choses in action, form of an, 316. 
Assumpsit, 61. 
Attorn9¥» warrant of, 85, 

execution and attestation pf warrapt pf, B6, 
warrant pf, executed by iosplveet debtor, 130. 
power of, on asaigoing a le^al ehosp in action, 100. 
power of, eooalrued strictly, 203. 
forn) of a ppwpr pf, 317. 
pot liable 9% aueh to the bankrupt laws, 108. 
Auction, sale by, 38. 
Award, 140. 

time of making, 141. 

enlargement of time of making, 142. 

must be certain and final, 148. 

setting aside, 144. 

effect of, 146. 

performance of, t&. 

stamp on, 147. 

liipittlion pf a(!tton» on, 207. 

B. 

Bailee, possession of, 25, 37. 

Bailment, 24. 

Bank annuities, 149.— See Stock iv the Fuitbs. 

notes, title to, 290. 
Banking epmpaniea, 162. 

act for incorporatipn of, 165. 
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Bahkruftcy, who may be bankrupt, 107. 
of joiot stock companies, 167. 
of a trading partoersbip, 226. 
actof,104, 108, 110, 111,112, 118. 
conceited, 109. 
petitioniog creditor, 1 12. 
6at, 113. 

goods in bankrupt's possession, order or dispositioD, 47. 
cboses in action in bankrupt's possession, order and dis- 
position, 301. 
revival of debt barred by, 65, 70. 
court of, 83, 113, 118. 
judgment on warrant of attorney or cognovit, in case 

of, 88. 
bow assignees sue for debts, 102. 
exercise of powers by assignees in, 195. 
wben assignment in trust for creditors, an act of, 104. 
adjudication of, 113. 
examination of bankrupt and wife, 119. 
debts paid rateably in, t6. 
certificate, 121. 

liability of bankrupt to claims not proved, 122. 
uncertificated bankrupt, ib, 
effect of certificate in case of previous, 123. 
ineificiency of present laws, ib, 
does not determine a submission to arbitration, 141. 
voluntary assignment void in event of, 214. 
consent of creditors when required to proceedings of 
assignees, 232. 
Bargain and sale, by commissioners of bankrupt, 117. 
Barnard, Sir John, his act, 80, 152. 
Bastard, gift by will to, 252. 
Benefice, charge by clergyman on, void, 79. 

right of nomination to, does not pass to assignees, 195. 
sequestration of, in insolvency, 128. 
Bequest of stock in the funds, 157. 
executory, 187. 

general, operates as an exercise of a general power, 196. 
to charities, 251 . 
to illegitimate children, 252. 
to children, 254. 
BlLiiS of exchange, 72, 101. 

what prohibited, 73. 
indorsement of, ib* 74. 
consideration presumed, 72, 75. 
have no preference over other simple contract 
debts, 95. 
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Bills of exchange always carry ioterest, 98. 

title to, 290. 
Bills of lading, 34, 54. 
Bona notabilia, 242, 260. 
Bond, 92. 

single, 93. 

with condition, ib> 

joint, 217, 219, 222. 

joint and several, 224. 

for performance of agreements, 94. 

interest of money secured by, ih, 

limitation of actions on, 295. 

voluntary, 95. 
Bonus, 189. 
Bottomry, 136. 
Brbachbs, assignment of, 94. 
Bbitish possessions abroad, copyright in, 131. 

vessels, 48. 
Brothers, right of, under Statute of Distributions, 262. 
Building societies, 169. 

C. 

Capias ad satisfaciendum, writ of, 90. 
Casts, copyright in, 183. 
Cbrtificatb of ship's registry, 49. 

of ship's registry, recital of, 51 . 
bankrupts, 121, 123. 

bankrupts, revival of debt barred by, 65, 70. 
Chancbrt, Court of, invests in consols, 150. 

transfer of stock by order of, 153. 
order of, restraining transfer, 302. 
Charaotbr, representations as to, 7 1 . 
Ckaritibs, bequest to, 261. 
Ckartbr party, 54. 

coropaoiM incorporated by* 169, 
Cbattbli, perional, 2. 

of wife belong to her husband, 273. 
ntl, 2. 
vegetable, 15. 

sale of, in market overt, 291. 
Childrbk, appointments to, 196, 198. 
younger, 199. 
in ventre, ib, 

vesting of portions of, 203. 
maintenance of, t6. 204, 205. 
form of power of maintenance of, in a settlement, 321. 
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Children, covenant to lettlt property on, 213. 

gifU to illegitimate, 252. 
gifts to, t6. 254. 

shares of, aoder Statates of Distribntkra, 263. 
custody of infant, 2B5. 

form of powers of appointment amongst. Si 9. 
form of trusts for, 320. 
Chose in action, 4, 5, 274. 

assignment of legal, 100. 
assignment of equitable, 101. 
right of husband to wife's legal, 27d« 
right of husband to wife's eqaiuble, 27i. 
Statutes of Limitation as to, 294. 
notice of assignment of, 300. 
in possession, 4, 5. 

alienation of, 31, 34. 
title to, 291. 

SUtute of Limitations as to, 294. 
CiYiL law, age at which a will rosy be made by the, 234. 
degrees of kindred traced according to the, 263. 
rules of the, as to restraint of marriage, 269. 
Class, appointment amongst a, 198. 

bequest to a, 254. 
Clauses consolidation acts, 159, 160. 
Clbrgtman, insolvent, 128. 
Coat armour, 13. 

COGNOYIT, 85. 

execution and attestation of, 86. 
to be filed within twenty -one days, 87. 
effect of, in case of bankruptoy or insolvency, 88. 
COHABITATIOV, bond to induce, void, 77. 

bond for past, good, ib» 
Colonies, patent for, 176. 

copyright in, 181. 
Commission of bankruptcy, 113. 
Committee of lunatic entitled to stock, 154. 

man, liability of provisional, 231. 
Companies, joint stock, 159.— 8ee Joint Stoox Companies. 
Comparison of title to real and personal estate, 304. 
Composition with creditors, 104. 
act to facilitate, 105. 
in bankruptcy, 121. 

by assignees of bankrupt or insolvent, 232. 
Concerted bankruptcy, 109. 
Consent to change of investments, 206. 

forfeiture on marriage without, 270. 
CoNtXDBEATlON Decessary to a contract, 62. 
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CoNSiDBRATiOK execoted, 62. 
illegal, 69. 
valuable, ib. 
good, 64. 

must be in writiog to form a written cootr&ct, 67. 
why presumed to a note, 75. 
Consols, 150.— See Stock iir thb FiTiros. 
CoHTiNOBircT, proof of debts payable on, 1 16. 
CONTINGBNT remainders, none in personal estate, 193. 
Contracts, 60. 

when writing required to, 36, 39, 66. 
definition of, 61. 
parol, 66. 

with unlawful object, 76. 
usurious, 81. 
for sale of goods, 36. 
CONYBBSION of money into land or land into money, 206. 
CoNYBTANCBB, Certificated, has no general lien, 29. 
Convicts, 43. 
Copyright, 177. 

in encyclopiedias, reviews, &c. 179. 
in dramatic and musical compositions, 180. 
assignment of, ib, 
personal property, 181. 
in prints, maps, &c. 182. 
in sculptures, 183. 
international, ib. 
in designs, 185. 
Corporations, 158. 
Costs, proof of, in bankruptcy, 116. 

of trustees, 210. 
Co-surbtibs, 99. 
Coybnant, 92. 

for settlement of wife's future property, 212. 
to settle husband's property, 218. 
joint, 217, 219, 223. 
joint and several, 224. 
not to sue one joint and several debtor, 225. 
for title, 303. 
Creditors, gifts for defrauding, 43, 214. 
composition with, 104. 
assignment in trust for, ib, 
petitioning on bankruptcy, 112. 
proof by, holding security, 116. 
assignees of, in bankruptcy, 117. 
voluntary settlement void as against, 214. 
trust for payment of, when revocable, 216. 
consent of, required for what proceedings of tsiignee«, 232, 
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Creditors may by custom take out admioistratiou, 258. 

Statutes of Limitation not affected by death of, 298. 
Crops, 16. 

Crown debu, 84. • 

in bankruptcy, 120. 
jewels, 13. 

right of, to intestate's estates if no next of kin, 265. 
Customs of London and York, 264. 
of Wales, 265. 
of trades, 294. 

D. 

Daicagbs, actions which sound in, 60. 
liquidated, ib, 

limitation of actions for, 297. 
Death, actions by executors in case of, 56. 
of creditor, effect of, 298. 
of debtor, effect of, ib, 
Db bonis non, administration, 261. 
Dbbt, action of, 60. 

by husband for arrears of wife's rents, 276. 
Dbbts, bow assignable, 4, 100. 

barred by bankruptcy, revival of, 65, 70. 

barred by Statute of Limitations, revival of, 65. 
, of record, 83. 

crown, 84. 

judgment, ib, 

charge on stock of judgment, 155. 

specialty, 91. 

simple contract, 95. 

interest on, 97. 

when taken in execution, 102. 

payment of, ib. 

appropriation of payments, 103. 

filing an affidavit of debt, 110. 

admiision of, t6. 

proof of, in bankruptcy, 116. 

ist-off of mutual, in bankruptcy, <6. 

all dtbti in bankiuptcy paid rateably, 119. 

paymtDt of, by executor, 245. 

aatisfaction of, by legacies, 250. 

payment of, by administrator, 258. 

husband's liability to wife's, 279, 286. 

covenant to indemnify husband against wife's, 284. 

limiution of actions for. 295, 296, 297. 

charge of real estate for payment of, 298. 

notice to debtor on assignment of, 101, 300. 
Debtor, notice to, on assigning the debt, ib. 
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Debtor, bankruptcy of.— See Bankruptct. 

iQsolveot.~See Insolvent Debtors. 
appointment of, executor, 239. 
effect of death of, 298. 
Debtor and creditor, defects in the law of, 95. 
Declaration of insolvency, 109. 
Decree of a court of equity, 90. 

disobeying, when an act of bankinptcy. 111. 
Deed, title-deeds pass by conveyance of the lands, 9. 

tenant for life entitled to possession of the deeds, 1 1. 
alienation by, 34. 
contracts by, 75. 
alteration or rasure of a, ib, 
solicitor's lien on, 28. 
boxes, 13. 
Depeazance to warrant of attorney, 85. 
Degrees of kindred, how traced, 263. 
Deliyert, alienation of personal chattels by, 32. 

constructive, 33, 37. 
Demonstrative legacy, 249. 
Denizen may be bankrupt, 108. 
Descent, remarks on law of, 266. 

remarks on, to distant heirs and kindred, 268. 
Designs of articles of manufacture, copyright in, 185. 
Detinue, action of, 3. 

limitation of action of, 294. 
Dilapidations, 59. 
Directors of joint stock companies, powers of, 231. 

notice to, ih. 
Disabilities, savings of, 294, 296, 297. 
Disclaimer of title or specification of invention, 175. 
Dishonour of bill or note, notice of, 74. 
Distant heirs and Undred, remarks on descent to, 268. 
Distress by husband for arrears of wife's rent, 276. 
Distribution, Statutes of, 261. 

remarks on law of, 265. 
Distringas, 154, 302. 
Dividends, payment of, in bankruptcy, 119. 

unclaimed, of stock in the funds, 299. 
Dock warrants, 33. 
Docket, striking a, 112. 
Donation mortis caused, 237. * 
Dower, legacy in lieu of, 250. 

limitation of actions for arrears of, 296. 
Dramatic pieces, copyright in, 180. 
Drawee of a bill, 72. 
Drawer of a bill, t6. 

Z 
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Drawer of a bill, liability of, 74. 
Durante abaentili, admioistrator, 259. 
Durante minora state, admiDistrator, 238. 



Education of children » provisions for, 203. 

form of power of, in a settlement, 321. 
Ejectment, one executor may bring, 239. 
Election, that lands should not be sold, 206. 
Elegit, writ of, 46. 
Emblements, 16. 
Encyclop-sdias, copyright in, 178. 
Engrayinos, copyright in, 182. 
Equitable chose in action, 5. 
Equity, decree of Court of, 90. 
life interests in, 188. 

considers as done what is agreed to be done, 208. 
of wife to a settlement, 277. 
Escape, limitation of action for, 297. 
Estates, none in personal property, 7, 186. 
Exchequer bills, 205. 
Exclusive appointment, 197. 
Execution on a judgment, 45. 

in case of bankruptcy or insolvency, 88. 
sale of goods, how affected by, 291. 
Executor, actions by, for injury to estate of deceased, 66. 
actions against, for wrong done by deceased, 58. 
liability of, carrying on trade, 228. 
appointment ofj 237. 
assent of, 238. 
of executor, 239. 
appointment of debtor, ib. 
de son tort, 240. 
acts of, before probate, 241. 
power of, 245. 
purchase from, ib. 
his year, ib. 
liability of, 246. 

his former right to the residue, 255. 
now trustee for the next of kin, ib. 
Executors, any one may perform acts of administration, 239. 
all must join in bringing actions, ib. 
any one may bring ejectment, ib. 
adminislralors and assigns, use of the words, 192. 
of objects of a power cannot take under an appointment 

198. 
not bound to plead the Statutes of Limitations, 298. 
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ExECUTOBT bequests, 187. 

Executory interests in personal estate, 194. 

Executrix, married woman, 238. 



F. 
Factors, 292. 

Father, appointments by, must not be for his own benefit, 200. 
bound to maintain his children, 204. 
right of, under Statute of Distributions, 262. 
Felony, forfeiture on conviction of, 43. 
Feme covert, 272. — See Married Woman and Wife. 
Ferje naturiCf animals, 18. 
Fiat in bankruptcy, 1 13.— See Bankruptcy. 
Fieri /acifls, writ of, 45. 

securities which can be taken under, 102. 

limitation of action for money levied under, 297. 
Fines for copyhold estates, limitation of actions for, t6. 
Fire insurance, 135. 
Fish, 18. 
Fixtures, 13. 
Foreign judgment, 90. 
Forfeiture of goods, 43. 
Fraud on a power, 200. 

Frauds, Statute of.— See Statute 29 Car. II. c. 3. 
Freight, 54. 
Friendly societies, 168. 
Fruit, 17. 

Funds, the, 150.— See Stock in the Funds. 
Future property, covenants to settle, 212, 213. 



G. 
Game, 19. 
Gaming, 80. 

Gazette, evidence of bankruptcy, 114. 
General lien, 27. 
ship, 54. 
legacy, 249. 
Gift and delivery, 32. 
Goods, property in, 21. 

constructive delivery of, 33. 
sale of, 34, 291. 
forfeiture of, 43. 
mortgage of, 44. 
gift of, for life, in law, 186. 

in equity, 188. 
Z2 
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Goods stolen, 291. 

limitatioD of actions for, 294. 
GoYEBiVMENT securities, what are, 205. 
Grant of goods, 31. 
Guardians, effect of concurrence of, in settlements, 271. 



H. 

Half blood, claim in distribution equally with the whole, 262, 263, 

265. 
Hawks, 18. 
Hbir looms, 12. 

specialty debts in which he is bound, 92. 
Heirs, word inapplicable to personal estate, 192. 

remarks on descent to distant, 268. 
Hire of goods, 25. 
Holder of a bill or note, 74. 
Horses, sale of stolen, 292. 
Hotchpot, clause of, in settlements, 198. 

advancements to be brought into, on intestacy, 262. 

form of clause of, in a settlement, 320. 
Hounds, 18. 
Husband, covenant to settle his property, 213. 

no duty on legacy to, 247. 

ancient rights of, 272. 

right to wife's chattels personal, 273. 

gifts by, to wife of jewels and trinkets, ib, 

his right to wife's legal choses in action, 275. 

his right to wife's equitable choses in action, 276. 

effect of his assignment, 278. 

his assignment of his wife's reversionary choses in action, 
ib. 

his liability to his wife's debu, 279, 286. 

fraud on his marital rights, 280. 

covenant to indemnify, against wife's debts, 284. 

his right to the custody of infant children, 285. 

and wife, remarks on law of, 287. 



I. 

Idiot, 42. 

transfer of stock of, 153, 154. 
Illegality of contracts, 63, 77. 
Illegitimate children, gift to, 252. 
Illusory appointments, 197. 
Immoral publication, 78. 
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Impost ATION of foreign reprints of English books, 181. 
Imprisonment of debtor in execution, 90. 

freedom of bankrupt from, 1 14. 
of bankrupt or his wife, 119. 
discharge of insolvent from, 126, 129. 
saving of disability of, 294. 
Income, apportionment of, 190. 
Incorporation of joint stock companies, 164, 165. 
Incorporeal personal property, 148. 

anciently none, 4. 
Indbmnitt of trustees, 211. 

form in a settlement of proviso for, 327. 
Indorsement of sale of ship on certificate of registry, 52. 
of bills and notes, 73, 74. 
special, 73. 
in blank, ib. 
Infancy, confirmation of debt incurred in, 66, 71. 

saving of disability of, 294. 
Infant, 42. 

cannot be a bankrupt, 108. 
stock of, 153, 154. 
executor, 238. 
legacy to, 247. 

marriage settlement not binding on, 271. 
custody of, 285. 
Inferior courts of record, 83, 84. 

judgments of, 91. 
Injury, actions by executors in respect of, 56. 

actions against executors in respect of, 58. 
Insolyency, 126, 130. 

judgment on warrant of attorney, or cognovit in case of, 

88. 
how assignees sue for debts, 102. 
declaration of, 109. 
Insolybnt debtors, court for lelief of, an inferior court of record, 83. 
petition for discharge under act, an act of bank- 
ruptcy, 111. 
schedule of, 128. 
discharge of, 126, 129. 
warrant of attorney executed by, 130. 
exercise of powers by assignees of, 195. 
consent required to what proceedings of the assig- 
nees, 232. 
Inspectorship, deed of, 104. 
Insurance, 133. 

of life, ib, 
fire, 135. 
of ships, ib. 
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Interest, legal rate of, 81. 

00 judgment debt, 89. 

CD bond, 94. 

on debts, 97. 

appropriation of payments towards, 103. 

rebate of, in bankruptcy, US. 

proof of, in bankruptcy, 116. 

on debts proved in bankruptcy, 120. 

always apportioned, 191. 

limitation of actions for arrears of, 295, 296. 
International copyright, 183. 
Intestacy, 256. 
Inv^entor of patent, 173. 
Investment of settled funds, 205. 

form of trust to continue or vary with consent, 318. 
consent to change, 206. 
Ireland, real securities in, ib, 
Irish patent, 176. 
Issue, appointment to, 199. 



J. 

Joint bequest, no lapse by decease of one legatee, 253. 
Joint bond, all must sue, 217. 

release by one obligee, bars all, t6. 
form of, 222. 
Joint and several bond, 224. 
Joint covenant, 219. 

form of, 223. 
Joint and several covenant, 224. 
Joint and several debts in bankruptcy, 221, 226. 
Joint debtors, 223. 
Joint liability, 222. 

and several liability, 224. 

of partners, 225, 226. 
owners, 217. 

trustees made, ib, 

shares of, under a will, need not vest at the same time, 218. 
limitation to them, their executors, administrators and as- 
signs, ib. 
Joint stock companies, 158. 

incorporated by charter or act, 159. 

inconvenience of unincorporated, 161. 

registration act, 162. 

banking, 162, 165. 

liability of shareholders in, 160, 165, 166. 
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Joint stock compaQies, bankruptcy of, 167. 

shares in, not goods, wares or merchandize, 168. 

powers of directors of, 231. 

liability of provisional committeemen of pro- 
jected, 231. 
Judgment, effect of, on goods, 46. 

debt, a debt of record, 84. 

on warrant of attorney or cognovit, 86. 

in case of bankruptcy or insolvency, 88, 120. 

carries interest, 89. 

entitled to preference in administration, t7/. 

foreign, 90. 

nonpayment of debt, when an act of bankruptcy. 111. 

charge of, on stock, 155. 

charge of, on shares, 170. 

limitation of actions for money secured by, 295. 



K. 



Kin, Xk9xi of, tiieir right to administration, 258. 

how traced, 263. 
Kindred, degrees of, how traced, ib, 

remarks on descent to distant, 268. 



L. 



Lands, sale of, 34. 

investment of settled funds in purchase of, 207. 
Lapse, 253. 

Leqacibs, do action at law for pecuniary, 5. 
. payment of, 245, 246. 

duty on, 246. 

no duty on, to husband, wife or royal family, 247. 

to infants, ib. 

specific, 248. 

ademption of, ib, 

demonstrative, 249. 

general, ib, 

in lieu of dower, 250. 

satisfaction of debts by, ib, 

satisfaction of portions by, 251. 

to charities, id. 

to illegitimate children, 252. 

to children, 254. 

limitation of suits for, 295. 
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Lbttbrs patent.— See Patent. 
Leyari facias, writ of, 46. 
Liability, joint, 222. 

joiut and several, 224. 
of partners in trade, 225, 229. 
of executor canyiog on trade, 228. 
of executor for debts, 246. 
License, letter of, 104. 

to use patent, 176. 
Lien, 26. 

bow lost, 29, 39. 
of solicitors, 28. 
of vendor, 39. 

on property from covenant to settle, 213. 
Life insurance, 134. 

no estate for, in personal property at law, 186. 
bequest of term for, 187. 
interests in equity in personalty, 188, 192. 
right of tenant for, as to bonus, 190. 
apportionment of income of tenant for, ib. 
Limitations, Statutes of, 294. 

executors or administrators not bound to 

plead, 298. 
operation of, barred by charge of real es- 
tate, ib. 
operation of, not barred by charge of per- 
sonal estate, 299. 
Liquidated damages, 60. 
Loan societies, 169. 
London, custom of, 233, 264. 
Lords, House of, a superior court of record, 83. 
Lost article, 22. 
Lunatic, 42. 

transfer of stock of, 153, 154. 



M. 

Maintenance, crime of. 4. 

of children, provisions for, 203, 204, 205. 
form of power of, in a settlement, 321 . 
Maker of a promissory note, 73. 

Mala fides on receipt of money or negociable securities, 290. 
prohibita, 76. 
in se, ib. 
Manufactured goods, property in, 36. 

contract to furnish, 294. 



INDEX. 345 

Manufactubes, patent for new, 173. 

copyright in designs for articles of manufactare, 185. 
Maps, copyright in, 182. 

Marines, wills of, and administration to, 236, 244, 261. 
Marital rights, fraud on husband's, 280. 
Market overt, sale of chattels in, 291. 

sale of stolen goods in, t6. 
Marriage, a valuable consideration, 63, 214. 
restraints on, 269. 
consent to, 270. 
brocage, 270. 

agreement on, roust be in writing. 67. 
settlement on, 214, 270. 
form of a settlement on, 315. 
Married woman, 42. 

when she may be bankrupt, 108. 
executrix, 238. 
saving of disability of, 294. 
See Wife. 
Memorandum in writing, what is, 38, 69. 
Minor, will of, now invalid, 234. 

See Children and Inpant. 
Models, copyright in, 183. 
Money, title to, 290. 
Monopolies, statute of, 171. 
Mortgage of goods, 44. 
of ships, 53. 

limitation of action for money secured by, 295. 
Mortis caus&, donation, 237. 
Mortmain, Statute of, 251. 

Mother, right of, under Statute of Distributions, 262. 
Musical compositions, copyright in, 180. 

N. 

Nayy, wills and administration to seamen in the, 236, 244, 261. 
Necessaries, husband bound to supply his wife with, 280, 284. 
Negociable securities, title to, 290. 

See Bills op Exchange and Promissory Notes. 
Nephews, appointment to, 199. 
Next op kin, right of, to administration, 258. 

their interest vests from the decease of the intestate, 259. 

how traced, 263. 
Note of a contract, what is, 38, 69. 
Notes, promissory, 72, 101. 

not preferred in administration, 95. 
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NoTBS, promissory, carry interest, 98. 

title to, 290. 
Notice of dishonour of bill or note, 74. 

to debtor on assigning the debt, 101, 300. 
to one partner notice to all, 230. 
to trustees on assigning stock, 300. 
Ntjncupativb will, 234. 

who may now make, 236. 



O. 

Objects of a contract, lawful or unlawful, 76. 

Ofper, acceptance of, 70. 

Opficbr, insolvent, 128. 

Official assignees, 115. 

Obdbr and disposition, goods in, of bankrupt, 47. 

choses in action in, of bankrupl, 301. 
Own BBSHip, persona] property the subject of absolute, 7, 9. 



P. 



Palatine couits, superior courts of record, 83. 
Pabaphebnalia, 273. 
Pabliament, the supreme court, 83. 
Parol contracts, 66. 
Pabticulab lien, 26. 
Pabtnbbs, liability of, 225. 

bankruptcy of, 226. 
ostensible, 228. 
retiring, ib, 
deceased, ib, 

by participation in profits, 229. 
liability for each other's acts, ib, 
notice to one notice to all, 230. 
Partownbrs of ships, 50. 
Patent, 171. 

term of, 172. 

for new manufactures only, 173. 
first inventor of, ib. 
specification of, 174. 

vesting of, in more than twelve persons, 175. 
license to use, 176. 
Scotch and Irish, ib, 
assignment of, 177. 
form of letters-patent, 310. 
Pawn, 25, 44. 
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Pateb, 72. 

Payment of debts, 102. 
of interest, 103. 
of debts in bankruptcy, 119. 
Penalties, limitation of actions for, 297. 
Pendente lite, administrator, 260. 
Periodical works, copyrigbl in, 179. 
Perpetuities, 194. 

in exercise of powers, 201. 
Personal property, the subject of absolute ownership, 7. 

annuity, 148. 
Petitioning creditor on bankruptcy, 112. 

compounding with, ib. 
Pious uses, 256. 
Plans, copyright in, 182. 
Pledge of goods, 26, 44. 

by factor or agent, 293. 
Policy of insurance, 133. 

notice of transfer of, 302. 
Portions, appointment of, 196. 

vesting of, charged on land, 203. 
satisfaction of, by legacies, 251. 
Possession, choses in, 4.— See Groses in Possession. 

goods in, of bankrupt, 47. 
Possibility, 187. 

how alienable, ib. 
Power of attorney, 100. 

construed strictly, 292. 
form of a, 317. 
Powers, 195. 

of appointment amongst children, 196, 198. 
assignees of bankrupt or insolvent may exercise, 195. 
frauds on, 200. 
perpetuity in exercise of, 201. 
to appoint new trustees, 209. 
form of power to appoint new trustees, 326. 
given to married women, 284. 
form of, of appointment amongst children, 319. 
form of, given to a wife, 321. 
Primogeniture, remarks on, 267. 
Prints, copyright in, 182. 
Probate of wills, 241. 

acts of executor before, ib. 

in which court to be taken out, 242. 

evidence required on, ib, 

in common form, 243. 

per testes, ib. 
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Pbobatb, stamp duties on, 244. 
of seamen's wills, ib. 
Profits of partnership, participation in, 229. 
Promise implied, 61. 

insufficient of itself to form a contract, 65. 
Promissory notes, 72, 101. 

not preferred in administration, 95. 
carry interest, 98. 
title to, 290. 
Proof of debts in bankruptcy, 115. 
Propbrty in goods, 21. 

requisite to a grant, 31. 
Protbst, 74. 

Pboyisional committee-man, liability of, 231. 
Public officer of banking company, J62. 
Ptjrchasb of land, investment of settled funds in, 207. 
PuRCHASBR from executor not bound to see to the application of his 
purchase money, 245. 



Rasubb of deeds, 75. 

Real estate, charge of, for payment of debts, 298. 

Real securities, what are, 205. 

in Ireland, 206. 
Rbcbipt by surviving joint owner, when good, 221. 
by one executor a good discharge, 239. 
by executor on sale a good discharge, 245. 
by husband of wife's chose in action, 274, 277. 
Receipt clause in settlements, 209. 

form of a, 321. 
Rbcoonizancb, 91. 

limitation of actions on, 295. 
Rbcord, debto of, 83. 
courts of, 88. 

of proceedings in bankruptcy, 123. 
Rbferbitce to arbitration, 138. 
revocation of, 140. 

by assignees in bankruptcy or insolvency, 232. 
Registration of ships, 48. 

of transfers of ships, 53. 
of joint stock companies, 163. 
of banking companies, 1 66. 
of copyrights, 130. 
Reimbubsbmbnt of trustees, 211. 

form of proviso for, in a settlement, 328. 
Release by one joint obligee bars all, 217. 
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Release of one joint debtor discharges all, 223. 

of one joint and several debtor, 225. 
Rent, arrears of, 92. 

paj^ment of, in bankruptcy, 120. 
limitation of actions for, 295, 296. 
Renunciation of office of executor, 240. 
Replevin, action of, 3. 

limitation of action of, 294. 
Reputed ownership, 45, 47. 

of chose in action, 301. 
Residuary legatee, rights of, 253. 
Residue, former right of executor to, 255. 
right of next of kin to, ib, 
form of assignment of a share in, 316. 
Respondentia, 136. 
Restraint on anticipation, 282. 

on marriage, 269. 
Reversionary chose in action of wife, assignment of, 278. 
Reviews, copyright in, 179. 
Revocation of the trusts of a settlement, 215. 

of a will, 236. 
Royal family, no duty on legacies to, 247. 
Rule in Shelly's case, 192. 



S. 

Sale of goods, 34. 

of goods in market overt, 291. 
of goods by factor or agent, 292. 

of lands, direction for, converts them into money in equity, 208* 
Salvage. 27. 
Satisfaction of debts by legacies, 250. 

of portions by legacies, 251. 
Schedule of insolvent, 128. 
Scire facias to revive a judgment, 86. 
Scotch patent, 176. 
Sculptures, copyright in, 183. 
Seamen, wills of, 236. 

probate of wills of, 244. 
administration to effects of, 261. 
Securities of creditor, how afiected by composition, 104. 
proof in bankruptcy by creditors holding, 116. 
government, what are, 205. 
real, what are, ib, 
real, in Ireland, 206. 
stolen, 291. 
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Sbp ABATE use, trasU for woman's, 281, 282. 

form of a trust for, 319. 
Sbpabation of husband and wife, 284. 
Sbttlbmbnt of personal property, 186, 270. 
wife's equity for a, 277. 
covenant for, of wife's future property, 212. 
covenant for, of husband's property, 213. 
voluntary, void as against creditors, 214. 
voluntary, binding on settlor, 215. 
for settlor's own benefit revocable, ib, 
voluntary, of personal estate not void against aabseqaent 

purchasers, 216. 
stamps on, ib, 
on marriage, 214, 270. 
by infants, 271. 

form of a marriage settlement of residuary personal estate 
and stock in the funds, 315. 
Sharbs in joint stock companies, 158. 

transfer of, 160, 164, 166. 
sale of, 168. 
notice of transfer of, 302. 
title to, 303. 
Shelly's case, rule in, 193. 
Ships, 48. 

husband, 51. 
transfer of property in, ib, 
no stamp duty on transfer of, 52. 
mortgage of, 53. 
insurance of, 135. 
Shops in the city of London are market overt, 291. 
SiGNATUBB to contracts, 69. 
Simple contract debts, 95. 

limitation of actions for, 297. 
SiSTEBS, right of, under Statute of Distributions, 262. 
SoLDiBBS, wills of, 235, 236. 

probate of wills of, 244. 
administration to effects of, 261. 
Solicitor, lien of, 28. 

not liable as such to the bankrupt laws, 108. 
cannot charge for professional trouble as trustee, 210. 
Specialty debts, 91. 

limitation of action for, 295. 
Specific legacy, 248. 
Specification of patent, 174. 
Stamp duty, none on transfer of ships, 52. 
on awards, 1 47 . 
on settlements, 216. 
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Stamp duty on probates, 244. 
00 legacies, 246. 
on letters of administration, 260. 
on shares of intestate's estates, 265. 
Statutes cited. 

13£dw.I. c. 18, (elegit,) 45. 
13 Edw. I. c. 19, (intestates,) 257. 
13 Edw. I. c. 45, (scire facias,) 86. 
4 Edw. III. c. 7y (action by executors,) 56. 

31 Erlw. IIL c. 11, (administrator,) 257. 
21 Hen. VIII. c. 5, (next of kin,) 258. 

27 Hen. VIII. c. 10, (Statute of Uses,) 11, 64, 189. 

32 Hen. VIII. c. 37, (arrears of rent,) 276. 
37 Hen. VIII. c. 9, (interest,) 5, 97. 

2 & 3 Phil. & Mary, c. 7, (stolen horses,) 292. 
13 Eliz. c. 5, (gifts for defrauding creditors,) 43, 46, 64, 214. 
13 Eliz. c. 7, (bankrupts,) 109, 113. 
13 Eliz. c. 20, (charges on benefices,) 80. 
27 Eliz. c. 4, (voluntary settlements,) 216. 
31 Eliz. c. 12, (stolen horses,) 292. 

21 Jac. I. c. 3, (patents,) 171, 172. 

^ 21 Jac. I. c. 16, (Statute of Limitations,) 65, 70, 294, 297. 

22 & 23 Car. II. c. 10, (distribution,) 259, 261, 262. 
^ 29 Car. II. c. 3, (Statute of Frauds,) 

8. 4, (contracts in writing,) 39, 66, 214, 246. 

s. 5. (will of real estate,) 235. 

8. 16, (writ of Jieri facias,) 46. 

s. 17, (sale of goods,) 36, 153, 168. 

ss. 19 — 21, (nuncupative testament,) 234. 

s. 22, (revocation of will of personal estate,) 235. 

s. 23, (soldiers and mariners,) 236. 

s. 25. (husband,) 262, 276. 

1 Jac. II. c. 17, (distribution,) 261, 262. 

4 & 5 Will. & Mary, c. 2, (custom of York,) 233. 

7 & 8 Will. III. c. 38, (custom of Wales,) 233. 

8 & 9 Will. III. c. 11, (judgments,) 95. 

9 & 10 Will. III. c. 15, (arbitration,) 139, 144, 145. 

2 & 3 Anne, c- 5, (custom of York,) 233. 

3 & 4 Anne, c. 9, (promissory notes,) 5, 102. 

4 Anne, c. 16, (nuncupative testaments,) 234. 
4 & 5 Anne, c. 16, (bond debts,) 94. 

7 Anne, c. 25, (promissory notes,) 5, 102. 

8 Anne, c. 19, (copyright,) 178. 

9 Anne, c. 14, (money won at play,) 80. 
12 Anne, stat. 2, c. 16, (usury,) 8. 

1 Geo. I. Stat. 2, c. 19, (stock,) 151, 157. 
11 Geo. I. c. 18, (custom of London,) 233. 
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Statutes cited. 

7 Geo. 11. c. 8, (stock jobbiDg.) 80, 152. 

8 Geo. II. c. 13» (copyright io prints, &c.) 182. 

9 Geo. II. c. 36, (mortmain,) 251. 

19 Geo. II. c. 37, (ship insurance,) 134, 136. 
7 Geo. III. c. 38, (copyright in prints,) 182. 
14 Geo. III. c. 48, (life iosarance,) 134. 
14 Geo. III. c. 78, (metropolitan building act,) 135. 
17 Geo. III. c. 30, (bills of exchange,) 73. 
17 Geo. III. c. 57, (copyright in prinu, &c.) 182. 
36 Geo. III. c. 52, (legacy duty,) 237, 247, 248. 
38 Geo. III. c. 71, (copyright in sculptures. &c.) 183. 

38 Geo. III. c. 87, (infant and absent executor,) 238, 259. 

39 & 40 Geo. III. c. 98, (accumulations,) 195. 
41 Geo. III. c. 107, (copyright,) 178. 

46 Geo. III. c. 135, (bankruptcy,) 118. 
48 Geo. III. c. 88. (bills of exchange.) 73. 

48 Geo. III. c. 123, (discharge of small debtors,) 131, 132. 

49 Geo. III. c. 121, (bankruptcy,) 118. 

54 Geo. III. c. 56, (copyright in sculptures, &c.) 183. 

54 Geo. III. c. 156, (copyright.) 178. 

55 Geo. III. c. 184, (stamps,) 147, 244, 247, 260, 261, 265. 
66 Geo. III. c. 60, (unclaimed dividends,) 299. 

56 Geo. III. c. 137, (bankruptcy,) 118. 

3 Geo. IV. c. 39, (warrants of attorney and cognovits), 85, 87, 88. 

4 Geo. IV. c. 41, (ships,) 48. 

4 Geo. IV. c. 83, (factors and agents,) 293. 
6 Geo. IV. c. 16, (bankruptcy,) 

S.2, (traders,) 107,108. 

s. 3, (act of bankruptcy,) 109. 

s. 4, (assignment in trust, for creditors,) 105. 

s. 5; (lying in prison, &c.) 109. 

8. 8, (petitioning creditor,) 113. 

s. 13, (petitioning creditor's bond,) 112. 

s. 24, (adjudication,) 114. 

ss. 36, 37, (examination,) 119. 

8. 50, (setoff,) 116. 

8. 51, (proof,) 115. 

ss. 53—58, (proof,) 116. 

8. 60, (expunging proof,) ib. 

s. 61, (assignees,) 117. 

8. 62, (proof by joint creditors,) 227. 

83. 63, 64, (estate vested in assignees,) 102, 
115, 118, 122. 

8. 72, (reputed ownership,) 47. 

s. 73, (voluntary assignment,) 214. 

8. 74, (rent,) 120. 
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Statutes cited. 

6 Geo. IV. c. 16, s. 77, (powers,) 195. 

8s. 81, 82, 84, (assignees,) 118. 

8. 88, (suits, arbitration, &c.) 232. 

ss. 106, 107, (dividends,) 119. 

s. 108, (judgments,) 89, 119. 

8. 109, (dividends,) 119. 

s. 112, (wearing apparel,) 117. 

s. 121, (certificate,) 223. 

8. 122, (certificate,) 121. 

8. 127, (second bankruptcy,) 123. 

s. 131, (promise to pay barred debts,) 65, 70. 

s. 132, (surplus,) 121. 

s. 133, 134, (composition,) t6. 

8. 135, (alien, &c.) 108. 
6 Geo. IV. c. 41, (stamp duty on transfers of ships,) 52. 
6 Geo. IV. c. 94, (factors and agents,) 293. 
6 Geo. IV. c. 109, (ships,) 48. 

6 Geo. IV. c. 110, (ships,) ih, 

7 Geo. IV. c. 46, (banking companies,) 162. 
7 Geo. IV. c. 57, (insolvency,) 126. 

7 & 8 Geo, IV. c. 29, (stolen goods,) 292. 
^ 9 Geo. IV. c. 14, (written contracts,) 37, 65, 66, 70, 71, 223, 
297. 
9 Geo. IV. c. 32, (felony,) 43. 
9 Geo. IV. c. 92, (savings banks,) 244. 

10 Geo. IV. c. 56, (friendly societies,) 168, 169. 

11 Geo. IV. & 1 WUl. IV. c. 20, (seamen's wills,) 236, 246. 
11 Geo. IV. & 1 Will. IV. c. 38, (insolvency,) 126. 

11 Geo. IV. & 1 Will. IV. c. 40, (executors trustees of residue,) 

255. 
11 Geo. IV. & 1 Will. IV. c. 46, (illusory appointments,) 179. 
11 Geo. IV. & 1 Will. IV. c. 60, (trustees,) 153. 
11 Geo. IV. & 1 Will. IV. c. 65, (infants, idi^ and lunatics,) 

154. 
1 Will. IV. c. 7, (judgments,) 89. 
1 & 2 Will. IV. c. 32, (game act,) 19, 20. 

1 &2 Will. IV. c.56, (bankruptcy court,) 83, 102, 109, 113, 

115,117,120,121,123,232. 

2 & 3 Will. IV. c. 40, (seamen's wUls,) 245. 

2 & 3 Will. IV. c. 114, (record of proceedings in bankruptcy,) 

123. 

3 & 4 Will. IV. c. 15, (copyright in dramatic works,) 180. 
3 & 4 Will. IV. c. 27, (limitations,) 295—297. 

3 & 4 Will. IV. c. 42, s. 2, (actions by and against executors,) 56, 
58. 
s. 3, (limitation,) 295, 297. 
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Statutes cited. 

3 & 4 WiU. IV. c. 42, t. 4, (disabUities,) 296, 297. 
8. 5, (ackoowledgment,) 296. 
u. 2B, 29, (interest,) 98. 
s. 39, (atbitratMm,) 140, 142. 
ae. 40, 41, (witnenes on trlntration,) 140, 
141. 
3 & 4 WUl. IV. c. 54, (ships,) 48. 

3 & 4 WiU. IV. c. 65, (ships,) 48, 53. 
^. 3 & 4 WiU. IV. c. 106, (dowei,) 250. 

4 & 5 WiU. IV. c. 22, (tpportionment of income,) 190, 191. 
4 & 5 WUl. IV. c. 25, (seamen's pay,) 244, 245. 

4 & 5 WiU. IV. c. 29, (real securities in Ireland,) 206. 
4 & 5 WUl. IV. c. 40, (friendly societies,) 168, 169. 

4 & 5 WUl. IV. c. 94, (pnUio officer,) 162. 

5 & 6 WUL IV. c. 29, (bankraptcy,) 83. 

5 & 6 WiU. IV. c. 41, (securities for Ulegal consideration,) 80, 
81, 122. 

5 & 6 WUl. IV. c. 83, (patents,) 172, 173, 175. 

6 & 7 WiU. IV. c, 3^, (bttUding societies^) 169. 170. 
6 & 7 WiU. IV. c. 59, (copyright in printed &c.) 182. 

6 & 7 WiU. IV. c. 77, (dioceses,) 242. 

^ 7 WUl. IV. k 1 Vict, c.26, (wUls,) 157, 192,233,234, 235, 

236,243,253,254. 

7 WUl. IV. & 1 Vict c. 73, (pubtie officer,) 162. 
1 & 2 Vict. c. 96, (banking companies,) 162. 

1 & 2 Vict, c 110, ss. 9, 10* (execution of warrants of attorney,) 
86. 
s. 12,(seizare of notes and securities,) 102^ 214. 
s. 13» (ju<l8°^i)^ * chaige on real estate,) 120. 
88.14, 15, (charging stock,) 155, 156, 170,214. 
s. 16, (impriaonnent,) 90; 
s. 17. (interest on judgment debt,) 89. 
8. 22, (judgment of inferier courts,) 91. 
8. 27, (Insolvent Court,) 84. 
8. 35, (dischaj^,) 127. 
8. 36, (petition by creditor,) t6. 
8. 37, (vesting order,) tb. 
8. 39, (petitioning an act of bankruptcy,) 1 12. 
8. 45, (assignees,) 128. 
8. 47, (sale,) tb. 
8. 48, (mortgage,) t6. 
8. 49, (powers,) 195. 
8. 51, (debto, how sued for,) 102, 232. 
8. 55, (benefice,) 128. 
8. 56, (officer,) t6. 
8. 57, (reputed ownership,) 45, 47, 53. 
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Statutbs cited. 

1 & 2 Vict. c. 110, s. 59, (TolQDtary prefereooe,) 128. 

s. GO, (warrant of attorney,) 85, 88. 

B. 61, (bill of sale, &c.) 45, 89. 

8. 62, (dividend,) 128. 

8. 69, (schedule,) 129. 

ss. 70, 71, 72, (examination,) ib, 

8. 75, (discharge,) ib, 

88. 76, 77, 78, (postponement of discharge,) ib, 

8. 79, (coste,) 130. 

s. 80, (annuities,) ib, 

88. 87, 88, 89, (future execution,) ib. 

88. 90, 91, (freedom from execution,) tfr. 

2 & 3 Vict. c. 11, (bankruptcy,) 118. 

2 & 3 Vict. c. 29, (bankruptcy,) 89, 119. 

2 & 3 Vict. c. 37, (usury,) 81. 

2 & 3 Vict. c. 54, (custody of infants,) 286. 

2 & 3 Vict. c. 67, (patenU,) 172. 

3 & 4 Vict. c. 73, (friendly societies,) 168. 

3 & 4 Vict. c. 82, (stock, judgments,) 156, 214. 

3 & 4 Vict. c. 110, (loan societies,) 169. 

3 & 4 Vict. c. Ill, (banking companies,) 162. 

5 Vict c. 5, (Court of Exchequer in equity,) 155. 

5 & 6 Vict. c. 39, (factors and agents,) 293. 

5 & 6 Vict. c. 46, (copyright,) 178, 179, 180, 181. 

5 & 6 Vict. c. 85, (banking companies,) 162. 

5 & 6 Vict. c. 100, (copyright in designs,) 185. 

5 & 6 Vict. c. 116, (insolvency,) 130, 131. 

5 & 6 Vict. c. 122, (bankruptcy.) 

8. 3, (fiat and bond,) 109, 112. 

8. 4, (fiat,) 109, 114. 

8. 7, (act of bankruptcy,) 112 

8. 8, (concerted bankruptcy,) 110. 

8. 9, (petitioning creditor,) 1 12. 

8. 10, (traders, who,) 107. 

ss. 11, 12, (affidavit of debt,) 110. 

88. 13, 14, 15, 16, 17, (admission of debt,) 
110. 111. 
« 8. 20, (judgment debt,) 111. 

8. 21, (decree of court.) ib. 

8. 22, (declaration of insolvency,) 109. 

8. 23, (freedom from arrest,) 114. 

8. 24, (Gaiette evidence,) 115. 

8.27, (dividends,) 119. 

ss. 28, 29, (wages,) 120. 

8. 31, (joint creditor bankrupt,) 221. 

s. 37, (certificate,) 121, 223. 
2a.2 
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STATVTB8 cited. 

5 & 6 Vict. c. 122, (bankruptcy.) 

1.38, (frauds.) 121. 

a. 39, (certificate,) 122, 227. 

s. 40, (contracts to forbear opposition,) 122. 

8. 41, (penalty,) ib. 

s. 43, (promise to pay barred debt,) 65, 70. 

ss. 44, 45, (allowance,) 109, 121. 

8. 48, (official assignees,) 115. 

8. 49, (creditors* assignees,) 117. 

s. 59, (country commissioners,) 113. 

8. 66, (commissioners,) 83. 

8. 93, (alien, &c.,) 108, 109. 

6 & 7 Vict. c. 65, (copyrigbt in designs,) 185. 

6 & 7 Vict. c. 66, (index to warrants of attorney,) 88. 

7 & 8 Vict. c. 12, (international copyright,) 183, 184. 
7 & 8 Vict c. 32, (bank notes,) 73. 

7 & 8 Vict. c. 66, (aliens,) 42. 

7 & 8 Vict. c. 69, (patents,) 172, 175. 

7 & 8 Vict. c. 70, (arrangements between debtors and creditors,) 105. 

7 & 8 Vict, c. 76, (transfer of property,) 187. 

7 & 8 Vict. c. 84, (Metropolitan Building Act,) 135. 

7 & 8 Vict. c. 96, (insolvency,) 45, 47, 53, 88, 89, 90, 102, 109, 

130.131,132,195,232. 
7 & 8 Vict. c. 110, (joint stock companies,) 162, 163, 164, 231. 
7 & 8 Vict. c. 1 1 1, (bankruptcy of joint stock companies,) 167, 168. 

7 & 8 Vict. c. 113, (banking companies.) 165, 166, 167, 231. 

8 & 9 Vict. c. 16, (companies clauses consolidation act,) 160, 161, 

231. 
8 & 9 Vict. c. 18, (lands clauses consolidation,) 159. 
8 & 9 Vict. c. 20, (railways clauses consolidation,) ib. 
8 & 9 Vict. c. 48. (bankrupt's oath,) 119. 
8 & 9 Vict c. 62, (unclaimed dividends,) 299, 300. 
8 & 9 Vict, c. 76, (legacy duty,) 237, 247. 
8 & 9 Vict c. 88, (ships,) 48. 
8 & 9 Vict c. 89, (ships,) 48, 50, 52. 
8 & 9 Vict c. 93, (copyright in colonies.) 181. 
8 & 9 Vict c. 97, (stock,) 154, 158. 

8 & 9 Vict c. 102, (usury,) 81. ♦ 

^ 8 & 9 Vict c. 106, (real property,) 32, 187. 
-^^"^ 8 & 9 Vict. c. 109, (gaming and wagering,) 80. 

8 & 9 Vict c. 127, (execution,) 47, 90. 

9 & 10 Vict. c. 27, (friendly societies,) 168, 169. 

9 & 10 Vict c. 93, (death by accident compensation,) 57. 

9 & 10 Vict c. 95, (small debts,) 6, 84, 90. 

10 & 11 Vict. c. 14, (markets clauses consolidation,) 159. 
10 & 11 Vict. c. 15, (gas clauses consolidation,) t6. 

10 & 11 Vict c. 17, (water clauses consolidation,) ib. 
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Statutes cited. 

10 & 11 Vict. c. 27, (harbours clauses consolidation,) 159. • 
10 & 11 Vict. c. 34, (paving clauses consolidation,) ib. 
10 & 11 Vict. c. 53, (loan societies,) 169. 
10 & 11 Vict. c. 65, (cemeteries clauses consolidation,) 159. 
10 & 11 Vict. c. 78, (joint stock companies,) 162, 163, 164. 
10 & 11 Vict. c. 83, (aliens,) 42. 
10 & 11 Vict. c. 95, (copyright in colonies,) 182. 
10 & 11 Vict, c, 96, (trust funds,) 212. 
10 & 11 Vict. c. 98, (ecclesiastical courts,) 242. 
10 & 11 Vict. c. 102, (bankruptcy and insolvency,) 120, 127, 130, 
131. 
Statutes merchant and staple, 91. 
Stock in trade, assignment of, 31. 
in the funds, 149. 

is personal estate, 151. 
jobbing, 80, 152. 
transfer of, 151, 153. 
contract for sale of, 153. 
distringas on, 154, 302. 
charge of judgment on, 155. 
transmission of, by will, 156. 
unclaimed dividends on, 299. 
notice to trustee on assignment of, 300. 
Stolen goods, 291. 
Stop order, 302. 
Stoppage in transitu, 40. 
Submission to arbitration, 138, 140. 

by assignees in bankruptcy orinsolvency, 232. 
Superior courts of record, 83. 
Sureties, 98. 

discharge of, 99. 
proof of debts paid by, 116. 
SuRYiYORBHiP amongst joint owners, 217, 218. 

none in equity of joint securities, 220. 
none amongst owners in common, 222. 
amongst joint debtors, 223. 
as to joint and several debtors, 225. 
of office of executor, 240. 



Tail, estate, none in personal property, 191. 
Tenterden, Lord, his act, 70, 301. 
Testamentary alienation, growth of right of, 233. 
See Will. 
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